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EFORE leaving the subject of discovery in the Court of 
Chancery, it is proper to call attention to certain changes in 
the procedure of that court introduced by the statute of 15 and 


16 Vict., c. 86. That statute, which came into operation Nov. 2, 
1852, was passed in consequence of, and pursuant to, the recom- 
mendations of a Royal Commission, appointed Dec. 11, 1850, to 
inquire into and report upon the process, practice, and system of 
pleading in the Court of Chancery, with a view to ascertaining 
whether any and what alterations and amendments could be made 
therein which would be conducive to the better administration of 
justice. 

Equity Pleading was, therefore, one of the three subjects with 
which the commissioners were called upon to deal, and it presented 
a more inviting field for the exercise of their talents than either of 
the others ; for alterations and amendments in the other two were 
called for chiefly with a view to making the administration of jus- 
tice cheaper and more speedy, while they were called for in the 
system of pleading for the purpose of making it better. Nor 
. could the commissioners have been in doubt as to the nature and 
extent of the alterations and amendments needed in the system of 


1 Continued from page 219 of vol. xi. 
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pleading, if they would have opened their eyes to the fact that that 
system was not indigenous to the Court of Chancery, and, therefore, 
that the standard by which it was to be judged must be sought 
elsewhere than in that court; for then they could not have failed 
to see that, while the Court of Chancery was entitled to little credit 
for the virtues of that system, it was responsible for all or nearly all 
its vices, and hence that the way to improve it was to make it 
conform more closely to its prototype. 

In the civil and canon law, as has been seen,! discovery, while 
of course it was intimately connected with the pleadings, was 
nevertheless separated from and independent of them. When the 
plaintiff in a suit had filed his first pleading, if he wanted dis- 
covery from the defendant to aid him in proving it, he filed posi- 
tions, — which the defendant was required to answer upon oath. 
If he did not want discovery, he filed no positions, and then there 
was nothing for the defendant to answer. Meantime the defend- 
ant had to consider whether he would set up an affirmative defence. 
If he decided to do so, he filed a pleading, and then the same 
questions arose upon that, mutatis mutandis, as upon the plaintiff's 
first pleading; and this process went on until each had pleaded all 
the facts that he had to plead. If the defendant decided to set up 
no affirmative defence, he filed no pleading, and so of course the 
pleadings ended with the plaintiff’s first pleadings ; and in what- 
ever stage of the series the pleadings ended, they ended because 
the party whose turn it was to plead did not avail himself of his 
opportunity. 

It will be seen, therefore, that while the filing of pleadings was 
a right, and had in it no element of duty, the giving of discovery 
was a duty, and had in it no element of right. Indeed, the giving 
of discovery was not even a duty which could be voluntarily per- 
formed, for a party could not answer by way of discovery unless 
positions were filed for him to answer; and it seems that this was 
also true in the English ecclesiastical courts, notwithstanding the 
fact that in those courts the positions were always incorporated 
with the pleadings ;? for, though the consequence was that the 
pleadings themselves had to be answered by way of discovery, yet 
this was done only pursuant to an order of the court, and of course 
such an order would be made only upon the application of the 
party whose pleading was to be answered. 


1 See vol. xi. 143-4. 2 See vol. xi. 144. 
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In the Court of Chancery, however, the capital mistake was made 
from the beginning of uniting discovery indissolubly with the 
pleadings. The only means by which discovery could ever be ob- 
tained in that court was by filing a bill (and thus making one’s 
self plaintiff in a suit) against the person from whom discovery 
was sought, and thereupon procuring a writ of swbpena, and serv- 
ing it upon the latter, who thus became the defendant in the suit. 
By the subpana the defendant was required, first, to appear to the 
bill; secondly, to answer the same (7.¢., by way of discovery). 
Moreover, it was in this way alone that any suit in chancery could 
be commenced, whatever might be its object, z.¢., whether dis- 
covery was its sole object, or whether its ultimate object was relief, 
—to which discovery was thus made an indispensable preliminary ; 
and the reason was that the writ of swbpena, under the Great Seal, 
was the plaintiff's only means of coercing a defendant; and yet, 
not only was the tenor of that writ fixed and unchangeable, so that 
a plaintiff could have no option as to what it should require of the 
defendant, but a plaintiff could not even waive any of its require- 
ments. The result, therefore, was that there could be no discovery 
without a suit, and no suit without discovery; that discovery was 
always the second, thing required of the defendant, and that noth- 
ing else could be had of him until that was obtained. A conse- 
quence was that, so long as a defendant could avoid giving 
discovery, whether by going beyond the jurisdiction, or by keeping 
himself concealed within the jurisdiction, or even by lying in prison, 
he could hold the plaintiff completely at bay; or rather he could 
have done so but for the adoption of certain expedients for the 
plaintiff’s relief, which will be mentioned presently. . 

Another consequence (which, however, has attracted much 
more attention in this country than in England) was that a plain- 
tiff, whose only evidence in support of his case (with the excep- 
tion of such admissions as he might obtain from the defendant by 
way of discovery) was the testimony of a single unimpeachable 
witness, could not possibly obtain relief in equity, if any fact neces- 
sary to support his claim was positively denied by the defendant’s 
answer. This was because of a rule of evidence borrowed by the 
Court ot Chancery from the canon law, namely, that no fact posi- 
tively denied by a defendant under oath could be proved against 
him by the testimony of a single witness, —a rule which derived 
its sole support from the assumption that the defendant was put 
upon his oath by the voluntary act.of the plaintiff. It seems, more- 
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over, that the union of discovery with the pleadings was respon- 
sible for all the potency, if not for the very existence, of that rule 
in the Court of Chancery; for, in consequence of that union, a 
defendant’s answer by way of discovery, being a part of the plead- 
ings, was always before the court, though it had not been read in 
evidence; and, therefore, though a defendant could never read his 
answer in evidence, yet he could point out the fact that certain 
allegations in the bill wére positively denied by his answer, for 
the purpose of showing that such allegations could not be proved 
by the testimony of a single witness. If, however, the answer by | 
way of discovery had not been a part of the pleadings, it would 
not have been before the court at all unless the plaintiff chose to 
read it in evidence, and hence the plaintiff could have required an 
answer by way of discovery in all cases, without incurring any risk 
of being injured by it, as it would have been at his option, up to the 
very last moment, whether or not it should be used for any 
purpose. 

Turning now to the case of a defendant, we find that no pro- 
vision whatever was made for his pleading an affirmative defence, 
that the answer of a defendant in theory comprised nothing but 
his examination under oath, by one of the masters of the court, 
upon the statements, charges, and interrogatories contained in the 
bill, and yet that it was only by incorporating with his examination 
by way of discovery any affirmative defence that he might have, 
that a defendant could avail himself of such defence at all; and 
hence that the union of pleading and discovery was quite as indis- 
soluble in respect to a defendant as it was in respect to a plaintiff. 
One consequence was that a defendant always had to swear to the 
truth of his defence, while a plaintiff was not required to swear to 
the truth of the case stated in his bill,—an inequality for which 
there was no justification. Moreover, it is wrong in itself to re- 
quire a party to swear to the truth of his pleadings, and parties 
have never been intentionally required to do so in England unless 
in very exceptional cases. A party may have a perfectly good case 
or defence, and yet have no personal knowledge whatever of the 
facts which constitute it, nor even what a conscientious person 
would regard as any grounds for belief in regard to them. In the 
case of executors and administrators in particular, this is a matter 
of daily experience. Least of all should a party be required to 
swear to his pleadings in a court which, like the Court of Chancery, 
boasted pre-eminence in giving discovery, and which yet gave it 
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only to aid a party in proving his case or defence, — not to aid 

him in stating it. In the Court of Chancery, ¢. g., it often happened 
that a party’s chief or sole reliance for proof was upon admissions 
to be extorted from his adversary; and in every such case, as the 
pleadings may be only an experiment, there should be great facility 
of amendment, as there always was in case of a bill; and yet any 
amendment of a sworn answer in chancery was attended with 
great difficulty.! 

An incidental consequence to plaintiffs of the indissoluble union 
of answers by way of defence with answers by way of discovery 
was, that a defendant could never lose by default the right to set 
up a defence; that the only default in not answering was in not 
answering by way of discovery, and the consequence of that de- 

‘ fault was, not that the defendant lost the right of answering, but 
that he became liable to process of contempt to compel him to 
answer. A defendant, therefore, could never lose any right by de- 
laying the putting in of his answer, provided he answered eventu- 
ally ; for, whenever he chose to answer by way of discovery, he 
had a right, of which the court had no power to deprive him, to 
answer also by way of defence. 

The greatest mischief, however, which was worked by the union 
of pleading and discovery ‘in the Court of Chancery was to the 
pleadings themselves, though this was much greater in the case of 
the answer than it was in the case of the bill. The only additions 
that ever had to be made to a bill for the sake of discovery were 
charges and interrogatories, and neither of these interfered seri- 
‘ously with the character of the bill as a pleading. The charges 
were mere amplifications of the stating part of the bill, z. ¢., while 
the latter stated facts, the former stated evidence of those facts ; 
and the interrogatories of course showed on their face what they 
were, and they could not possibly be mistaken for anything else. 
With the answer, however, it was far otherwise, for the two ele- 
ments which that contained were as different from each other as 

two things could well be, and yet neither of them had any mark by 


1 See 1 Dan. Ch. Pr. (5th ed.) 679-684. “In proceedings upon oath, where there is 
a clear mistake, an answer has by leave of the court been taken off the file, and a new 
answer put on it; but Lord Thurlow adopted a better course, not taking the answer off 
the file, but permitting a sort of supplemental answez to be filed, that course leaving 
the parties the effect of what had been sworn before, with the explanation given by the 
supplemental answer.” Per Lord Eldon, in Dolder v. Bank of England, 10 Ves. 285. 
‘“‘ The former practice was to allow the answer to be amended, but now the course is 
to put in a supplemental answer.” Per Lord Eldon, in Wells v. Wood, 10 Ves. 4o1. 
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which it could be distinguished from the other with any certainty ; 
and, therefore, their union in one document was the cause of infi- 
nite confusion.1 Moreover, this was an evil which time had no 
tendency to cure, or even to mitigate; for it was an evil which 
affected the whole body of suitors, and from which no individua’ 
often consciously suffered, and, therefore, it failed to attract the 
attention of the public. When a plaintiff found it impossible to 
compel a defendant to answer, and there was a total failure of jus- 
tice in consequence, the evil was one which could not long be pas- 
sively endured; and even the necessity of incurring the expense 
and delay of obtaining an answer, signed and sworn to, from every 
defendant to a suit in equity (however distant or inaccessible he 
might be, and though an answer from him by way of discovery 
could be of no value to the plaintiff, either because no relief was 
sought against him, and he was made a defendant merely in order 
that he might be bound by the decree, or because he had no knowl- 
edge of the facts of the case), was an evil which was sure to 
be felt by individual suitors, and was, therefore, likely to excite 
loud complaints. Accordingly, we find that several expedients 
were adopted, from time to time, with a view to making it possible 
to prosecute a suit without any answer at all from a defendant, or 
without an answer signed and sworn to; but all these expedients 
were designed merely to meet the particular evil which was felt, 
and they left the general evils resulting from the unnatural union 
of discovery and defence untouched and unnoticed. 

Thus, with the plaintiff's consent, the court would make an . 
order that the defendant be permitted to file his answer without 
oath, or even without oath or signature (7. ¢., that the defendant’s 
solicitor be permitted to file it, without the necessity of communi- 
cating with his client). This expedient, of course, was applicable 
only to friendly suits, as it required the co-operation of both parties. 
Moreover, an answer was still necessary, notwithstanding such an 
order, and it still contained, in theory, discovery as well as defence. 


1 For example, it has not been generally perceived that the denials contained in 
answers are merely by way of discovery, and hence the truth that bills and answers, 
regarded as pleadings, are wholly affirmative, has not met with general acceptance; 
and yet the fact that a defendant may be compelled to admit expressly in his answer 
whatever he cannot deny under oath, and that whatever the defendant does not ex- 
pressly admit the plaintiff must prove, ought to have reminded any one who needed 
such a reminder that there are no constructive admissions in equity, and hence that 
there would be no occasion for any denials in an answer, were it not that the defendant 
is compelled either to admit or deny by way of discovery. 
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Again, when a plaintiff had exhausted all the processes of con- 
tempt, and still was unable to compel the defendant to answer, the 
court would, by way of punishing the defendant for his contumacy 
(tn penam contumaci@), direct that the bill be taken pro confesso, 
z. ¢., that the defendant be treated as admitting to be true all the 
allegations in the bill which were necessary to enable the plaintiff 
to obtain a decree, and accordingly that the same decree be made 
against him that would have been made if he had filed an answer 
actually admitting them to be true. This was undoubtedly a very 
strong measure, but the court had the authority of the canon law 
to fall back upon, and it also had a much stronger reason for 
adopting the measure than the canon law had; for in the latter the 
only evil suffered by the plaintiff from the defendant’s neglect or 
refusal to answer was the loss of the discovery to which he was 
entitled, while, in the Court of Chancery, he lost the right to 
prosecute his suit. At the same time it was a measure which, on 
account of the delay and expense which it involved, failed to meet 
the requirements of justice in all that class of cases in which the 
right to prosecute his suit, and not discovery, was what the plain- 
tiff demanded; and accordingly, with the aid of the legislature, 
other expedients were adopted during the second quarter of the 
present century to meet the needs of the class of cases just men- 
tioned. Thus, in 1830, it was provided by statute! that if a defend- 
ant, on being brought to the bar of the court to answer his con- 
tempt in not answering the bill, still refused to answer, the plaintiff 
might, instead of having the bill taken pro confesso, put in an answer 
in the defendant’s name, stating that the defendant left the plaintiff 
to make such proof as he should be able or be advised to make, 
and submitting his interest to the court. What strikes one most 
strongly in this provision is the misplaced tenderness with which 
it treats the defendant; for not only is it confined to cases in 
which the defendant is actually before the court, and yet continues 
to persist in his contempt, but the defendant is given twenty-one 
days’ further time to answer, and even at the expiration of that 
time the plaintiff is permitted to put in an answer for the defend- 
ant only with the leave of the court, to be obtained on ten days’ 
notice to the defendant, in case no good cause be shown to the 
contrary; and yet, when all is done, the only boon conferred upon 
the plaintiff is that of being permitted to prosecute his suit, and 


1 11 Geo. IV. and 1 Wm. IV., c. 36, s. 15, Rule 11. 
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the only evil inflicted upon the defendant is that of not being per- 
mitted longer to obstruct the course of justice. 

While the relief thus afforded was better than nothing, it fell 
very far short of what was required, even to remove the particular 
evil which plaintiffs suffered from being unable to get their 
causes at issue, z.¢., in a condition in which they could take their 
testimony. 

Eleven years later, a much more effective remedy for this evil 
was provided by the General Orders of Aug. 26, 1841,! having 
the force of statutes ;? for it was declared that, as soon as any de- 
fendant incurred the penalties of contempt in not answering the 
bill, the plaintiff might file a note stating that he intended to pro- 
ceed with his cause as if the defendant had filed an answer, travers- 
ing the case made by the bill, and the plaintiff had replied thereto, 
and served a subpewna to rejoin; and that, such note having been 
filed, the service of a copy of it upon the defendant should have . 
the same effect as the service of a subpena to rejoin, namely, that of 
putting the cause completely at issue, and so enabling the parties 
to proceed to the taking of testimony. The plaintiff was, indeed, 
required to obtain leave of the court before filing such note; but 
he was permitted to obtain leave without notice to the defendant, 
and upon proof that the defendant had incurred the penalties of 
contempt in not answering. Moreover, the necessity of obtain- 
ing leave of court was put an end to the following year.’ 

The note which was thus permitted to perform the threefold func- 
tion of an answer, a replication, and a sudpana to rejoin, acquired 


1 Orders 21 and 22. See Cr. & Ph. 373-4. 

2 The General Orders of Aug. 26, 1841, were made under the authority conferred 
upon the Court of Chancery by 3 & 4 Vict., c. 94 (amended by 4 & 5 Vict., c. 52), which 
recited that it would greatly contribute to the diminishing of expense and delay in suits 
in the Court of Chancery if the process, pleadings, and course of proceeding therein 
were in some respects altered, but that this could not be conveniently done otherwise 
than by Rules or Orders of the judges of the said court from time to time to be made, 
and that doubts might arise as to the power of the said judges to make such alterations 
as might be expedient without the authority of Parliament; and accordingly sect. 1 au- 
thorized the Lord Chancellor, with the advice and consent of the Master of the Rolls, and 
the Vice-Chancellor, or one of them, by rules and orders to make such alterations ; and 
declared that such rules and orders should (subject to certain conditions which need 
not be stated) be binding and obligatory on the said court, and be of like force and 
effect as if the provisions contained therein had been expressly enacted by Parliament. 
This statute initiated a policy which has exerted a momentous influence, for it resulted, 
thirty-five years later, in the legislature’s giving to the courts, as organized by the Judica- 
ture Acts, the entire practical control over their own procedure. 

8 Namely, by Order 5 of April 11, 1842. See 1 Ph. xv. 


. 
| 
iil 
| 
| 
| 
q 
il 
Hi | 
i 
| 
4 


DISCOVERY UNDER THE JUDICATURE ACTS. 159 


the name of “traversing note”;! it was further regulated by the 
General Orders of May 8, 1845,? and continued to be a feature of 
the practice of the court until it was superseded by the Judicature 
Acts. It must have been a great boon to all those plaintiffs who 
could not obtain an answer without resorting to the processes of 
contempt, and who yet did not care enough, either for discovery or 
for having the bill taken pro confesso, to make it worth their while 
to incur the expense and delay which each involved. And yet it 
seems odd that it should not have occurred to the authors of the 
“traversing note” that there must be some very radical vice in 
a system which required a remedy so circuitous and so artificial for a 
phenomenon so ordinary as that of a defendant’s failing to “ plead” ; 
or, if it did occur to them, that, having been clothed by the legis- 
lature with ample powers for the purpose, they should not have 
attempted to discover and cure the vice itself, instead of content- . 
ing themselves with dealing merely with one of its manifestations. 
It often happened in the Court of Chancery that persons against 
whom the plaintiff sought no relief, but who might claim that they, 
and not the plaintiff, were entitled to the relief claimed by the 
plaintiff, or to some part of it, were required by the court to be 
made defendants for the protection of the principal defendant, 2. ¢., 
in order that they might be bound by any decree which the plain- 
tiff might obtain against him. In many of the cases in which such 
persons were made defendants, they had no thought of concerning 
themselves with the litigation, and there was, therefore, no good 
reason why they should even appear to the bill, much less answer 
it. Accordingly, it was provided by the orders of Aug. 26, 1841,° 
that such defendants need not be served with a subpana, but might 
instead be served with a copy of the bill, omitting the interrogating 
part, —in which case the bill, as against such defendants, should 
not pray for a swbpena, but should pray that such defendants might 
be bound by all the proceedings in the cause ; that if such defend- 
ants, being so served with a copy of the bill, did not appear thereto, 


1 It is hard to say whether equity lawyers or common-law lawyers ought to have 
been most.bewildered by this name and the language of the orders which suggested it, 
—the former, at finding one of the most technical terms of common-law pleading sud- 
denly introduced into the nomenclature of equity procedure; the latter, at finding the 
defendant’s failure to answer treated as a reason why he should be regarded as having 
denied the plaintiff's case, instead of a reason why he should be regarded as having 
admitted it. 

2 Orders 52-58, See 1 Ph. Ixxxviii-xc, 

8 Orders 23-29. See Cr. & Ph. 374-7. .“ 
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the plaintiff might proceed as if they were not parties to the suit, 
and yet they should be bound by all the proceedings therein; 
that if they did appear or took any other action in the suit, it 
should be at their own expense, unless the court should otherwise 
order; and that any plaintiff who did not avail himself of the fore- 
going provisions, but prosecuted his suit against such defendants 
in the ordinary way, should pay all the costs thus occasioned, un- 
less the court should otherwise direct. It will be seen, therefore, 
that while these provisions, like those previously referred to, were 
designed to enable plaintiffs to prosecute suits without any answers, 
or even appearances, from a certain class of defendants, yet that 
the motive of their authors was not to save plaintiffs from the 
necessity of obtaining answers from unwilling defendants, but to 
remove from plaintiffs and defendants alike, in a class of cases in 
which the costs of all parties were often paid out of an estate or 
fund which the court was administering, a temptation to incur 
needless expense. Still, though the evil in this class of cases was 
different from what it was in those previously referred to, yet it 
had its root in the same cause; for the reason why a defendant 
against whom no relief was prayed was always entitled to his costs 
of appearing and answering, was, that, through no fault of his, he 
was compelled to appear and answer for the benefit of others, 
and therefore he was of course entitled to be indemnified for 
doing so. 

The reader will not have failed to remark that, in all the forego- 
ing expedients, the object was to devise means of dispensing, in 
certain cases, with any answer at all, whether by way of discovery 
or defence, or with any answer under the oath or even under the 
signature of the defendant, and that no attempt was made to sepa- 
rate answers by way of discovery from answers by way of defence. 
The cases, moreover, in which answers could be dispensed with 
were exceptions, and of comparatively rare occurrence, the rule 
being that a defendant answered, unless, indeed, he demurred or 
pleaded. In the cases, therefore, which constituted the rule, there 
was no change, and hence the evils arising from the inseparability 
of pleading and discovery had received no mitigation. It seems 
clear, therefore, that the alteration and amendment in equity plead- 
ing which was most imperatively demanded was the removal of 
those evils, root and branch, by the removal of their cause. 

How, then, could the separation of discovery from pleading in 
the Court of Chancery have been best brought about? In other 
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words, how could the separation have been made with the least 
change in other respects, and consequently with the least disturb- 
ance and friction? These questions will be best answered by sug- 
gesting one or two considerations affecting bills. 

It has been seen! that a bill in equity, like the pleadings in the 
ecclesiastical courts, always in theory contained within itself, 
under the name of charges of evidence, the positions of the civil 
and canon law, and that discovery in the Court of Chancery, so far 
as it was of matters within the defendant’s personal knowledge, 
consisted in theory wholly of the answers of ‘the defendant, under 
oath, to the allegations and charges in the bill. In truth, however, 
the Court of Chancery never succeeded in naturalizing this foreign 
mode of extracting discovery. From an early period draughtsmen 
insisted upon inserting interrogatories also for the defendant to 
answer, and, though these at first received no recognition from the 
court, yet they constantly gained ground, while charges of evidence 
lost ground, until at length it was practically the interrogatories, 
and not the allegations and charges, that the defendant answered. 
It is true that every interrogatory had to be founded upon an alle- 
gation or charge, but that came to be regarded as a merely tech- 
nical or arbitrary rule, only the letter of which need be complied 
with; and, therefore, it was held that an allegation or charge might 
be materially amplified by an interrogatory.? Hence it became a 
rule that, while every allegation and charge must be fully answered, 
every interrogatory, if properly supported by an allegation or charge, 
must also be fully answered. Moreover, as every bill contained 
interrogatories, and as the interrogatories always covered all the 
ground covered by the allegations and charges, and additional 
ground also, the first part of the above rule became practically inop- 
erative, while the last part was always vital. For example, when an 
answer was excepted to for insufficiency, the part of the bill which 
was claimed not to be fully answered was generally, if not always, 
the interrogating part or some portion of it,—not the stating part 
or charging part. Lastly, it was provided by the general orders of 
Aug. 26, 1841,° that a defendant should not be bound to answer 
any statement or charge in a bill unless specially and particularly 
interrogated thereto ; that the interrogatories should also be divided 
from each other and numbered consecutively; and that the inter- 


1 See vol. xi. 208. 
2 Jbid., note. 
8 Orders 16 and 17. See Cr. & Ph. 371-2. 
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rogatories which each defendant was required to answer should be 
specified in a note at the foot of the bill, and that no others need be 
answered; and the effect of this was held to be that a defendant 
who was not thus required to answer some specified interrogatory 
or interrogatories, need not answer the bill at all.1_ Only two more 
steps were necessary, therefore, in order to separate discovery 
entirely from the bill and to make it optional with the plaintiff 
whether the defendant should answer by way of discovery or not, — 
namely, first, to separate the interrogatories from the bill; secondly, 
to declare that a defendant’s answers by way of discovery should 
be in law, as they were in fact, answers to the interrogatories, — 
not an answer to the bill. Moreover, these two steps were neces- 
sary to complete and round out what had been already done, and 
there is, therefore, no doubt whatever that they ought to have 
been taken, assuming that it was desirable to separate discovery 
from the pleadings; and that, too, quite aside from the question 
whether interrogatories or positions constitute the better instru- 
ment for eliciting discovery, for it was quite too late to change 
from the former to the latter in the Court of Chancery. 

How, then, about separating the defendant’s answer by way of 
discovery from his answer by way of defence? That object would 
also be already accomplished; for if interrogatories were filed by 
the plaintiff, the defendant would have to answer them by way of 
discovery; if none were filed, no discovery would be given; and 
in either case the 47// would remain unanswered. If the defendant 
wished to set up an affirmative defence, of course he would answer 
the bill by way of defence; otherwise he would have no occasion 
to answer it at all, and the pleadings would end with the bill. 

What incidental effects, if any, would the separation of discovery 
from the pleadings have had upon the latter? Upon the bill, it 
would have had the incidental effect of putting an end to all 
charges of evidence for the purpose of discovery; upon the an- 
swer, it would have had the incidental effect of making it unneces- 
sary for the defendant to swear to it; upon pleas and demurrers, it 
would have had the incidental effect of abolishing them entirely. 
If the reader is surprised at this last statement, he is requested to 
bear in mind that pleas and demurrers had only one direct object, 
namely, that of protecting the defendant from answering by way 
of discovery. Hence it was that the only effect of allowing a plea 


1 Hughes v. Lipscombe, 3 Hare, 341, overruling Wilson v. Jones, 12 Sim. 361. 
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or demurrer was to make it impossible for the plaintiff to compel 
an answer, and, therefore, impossible for him to proceed with his 
suit, unless he could get rid of the plea or demurrer by amending 
his bill. Hence it was that the only effect of overruling a plea 
or demurrer was that the latter went for nothing, and the defend- 
ant was in the same situation as if he had not filed it, z. ¢., he had 
to answer. Hence, also, it was that a bill was the only pleading to 
which a plea or demurrer would lie, that being the only pleading 
which had to be answered by way of discovery. 

Would the abolition of pleas and demurrers have been objection- 
able? Certainly the abolition of pleas would not, for (to the dis- 
credit of the judges who had administered them be it said) they 
had proved a signal failure, and it was too late to a:tempt to 
reconstruct them. Whether some other means should be devised 
for affording that protection to defendants against giving discovery 
which pleas were designed to afford, would have been an indepen- 
dent question. With demurrers the case was somewhat different ; 
for they served reasonably well the purpose for which they were 
designed, and they also served the useful indirect purpose of rais- 
ing the question whether the bill stated a good case, assuming it 
to be true. But, then, both of these objects could have been ac- 
complished in some other way (as they were in the civil and canon 
law), e. g., by a motion to take the bill off the file; and this would 
have had the incidental advantage of being equally applicable to | 
the answer, ¢., the defence. 

In what condition, then, would the pleadings as a whole have 
been left? Subject to two qualifications, they would have become 
just what the pleadings in the civil and canon law were; namely, a 
series of affirmative pleadings on each side, continuing until the | 
facts of the case were exhausted. One of the qualifications which 
must be made to this statement is, as has been already seen, that 
the bill would have contained the entire series of the plaintiff’s 
pleadings, as the answer would of the defendant’s. The other qual- 
ification requires some explanation. 


1 “ For the form of a very elaborate and difficult plea, one of the few pleas in the 
history of pleading that have escaped being overruled, see Appendix, 146.” Drewry 
on Equity Pleading, 68. The form referred to is the plea in Saunders v. Druce, 3 
Drewry, 140. While it is true that that plea escaped being overruled by the judge of 
first instance, yet the plaintiff appealed from the decision allowing the plea; and 
afterwards by.consent the plea was overruled, and the defendant ordered to answer 
See 26 L. T. 304. 

2 See vol. xi. 207-8. 
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No part of the procedure of the Court of Chancery was copied 
so closely from that of the civil and canon law as the mode of 
taking testimony. The only intentional departure was the use of 
interrogatories instead of articles for the direct examination of wit- 
nesses, interrogatories being used, in the civil and canon law, only in 
the cross-examination of witnesses. Yet in making that departure 
the serious blunder was committed of keeping secret, until the 
taking of testimony was closed, all the interrogatories upon which 
witnesses were examined, as well those used on the direct exam- 
ination as those used on the cross-examination. In the civil and 
canon law, the testimony of witnesses was kept secret until the 
taking of testimony was closed, lest the disclosure of the testimony, 
while there was yet an opportunity to call new witnesses or recall © 
old ones, should lead to perjury and subornation of perjury. In 
respect, however, to the acts of parties, as distinguished from the 
acts of witnesses, as the keeping of these secret would tend only 
to defeat the purposes of justice, the civil and canon law required 
their immediate and full disclosure. To this, however, there was 
one exception, namely, the interrogatories upon which witnesses 
were cross-examined; and the reason of it is obvious: witnesses 
are supposed to be more friendly to the party who calls them than 
to the adverse party; and hence it is important that they should 
testify on cross-examination with as little aid as possible from the 
party who called them, and with as little opportunity as possible to 
shape their answers with a view to supporting the testimony which 
they have given on their direct examination, and each of these 
objects would be defeated if the interrogatories to be put to wit- 
nesses on cross-examination were made public before the cross-ex- 
amination took place. None of these considerations, however, have 
any application to the direct examination of witnesses, and while 
there may be good reasons why a party should not know, until the 
taking of testimony is closed, what testimony the witnesses of the 
adverse party have given, there is every reason why he should 
know what testimony they were expected to give, and, therefore, 
probably have given. Otherwise, he can neither safely and use- 
fully cross-examine, nor know what counter-testimony to procure. 
And yet, in the Court of Chancery, the rule applicable to cross- 
interrogatories was applied indiscriminately to all interrogatories 
for the examination of witnesses, the fact being overlooked that 
the articles of the civil and canon law, and not the interrogatories 
of that system, were the true analogue of the direct interrogatories 
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of the Court of Chancery. The consequence was that, prior to the 
publication of the testimony, the only information to which a liti- 
gant was entitled as to the evidence to be adduced by his adversary 
‘ was the names and places of residence of his witnesses,! and such 
information as the bill and answer respectively contained. The 
court, therefore, found it necessary to establish the rule that a 
plaintiff must in his bill, and a defendant in his answer, indicate 
not only the facts which he expected to prove, but also, to some 
extent, the evidence by which he expected to prove them, at the 
risk of having his evidence excluded, on the ground that it had 
taken the adverse party by surprise ; and hence it frequently be- 
came necessary to make statements or charges of evidence, not only 
in the bill, but in the answer, — not only for the sake of discovery, 
but lest the adverse party should persuade the court that the evi- 
dence had taken him by surprise. 

As, however, the rule of secrecy was wholly abolished by the © 
statute in question,” the anomaly to which it gave rise might well 
have been abolished also; and if it had been, and at the same time 
the union between discovery and pleading had been dissolved, the 
pleadings in the Court of Chancery would have become precisely 
what the pleadings in the civil and canon law were, subject to the 
single qualification that all the plaintiff’s pleadings would have 
been contained in the bill, and all the defendant’s in the answer.? 

Next, let us see what the commissioners actually did for the im- 
provement of the system of pleading in the Court of Chancery, or 
rather what the legislature did upon their recommendation. By 
sect. 10 of 15 & 16 Vict.,c. 86, it is enacted (1) that every bill shall 
contain as concisely as may be a narrative of the material facts, 
matters, and circumstances upon which the plaintiff relies; (2) that 


1 For greater security the examiner was required to give this information, — not 
the party calling the witness or his solicitor. Prior to the twenty-fifth Order of April 
-3, 1828, the examiner was also required to show every witness personally to the adverse 
party or his representative, in order that the latter might see that the witness was the 
person whom he purported to be. “ Before the witness is examined, he is to be intro- 
duced into the Six Clerks’ office by the Examiner’s clerk, and produced at the seat of 
_ the adverse clerk in court, where the Examiner’s clerk is to leave a notice in writing 
of the name and place of residence of every such witness, in order to prevent wit- 
nesses from being personated, and to give an opportunity for cross-examination.” 
Harr. Ch. Pr. (ed. of 1808) 261. By the Order just referred to, however, it was pro- 
vided that in future witnesses should not be produced at the seat of the clerk in court 
for the adverse party, but that the service there of the notice in writing should 
continue. See 2 Russ. App. 12. 

2 Sect. 31. 8 See supra, page 163; vol. xi. 207-8. 
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such narrative shall be divided into paragraphs numbered consecu- 
tively, and each paragraph containing, as nearly as may be, a sepa- 
rate and distinct statement or allegation; (3) that the bill shall 
pray specifically for the relief which the plaintiff conceives himself 
entitled to, and also for general relief; (4) that the bill shall not 
contain any interrogatories for the examination of the defendant. 

It will be seen that the first three clauses are purely affirmative, 
while the fourth is purely negative. Of the three affirmative 
clauses, the second alone makes a change; and that change, more- 
over, while it brings the bill to that extent into conformity with 
the pleadings of the civil and canon law,} affects it only in its su- 
perficial and mechanical aspects. The fourth clause abolishes the 
interrogating part of the bill, but it remains to be seen what is 
provided in its place. Nothing is said about charges.of evidence, 
and, therefore, they cannot be abolished; and yet it seems pretty 
clear that their continued existence was not contemplated. Nor 
could any one guess, from the language of the section, that the 
‘facts, matters, and circumstances,” mentioned in the first clause, 
might constitute a replication as well as an original case. 

By sects. 12 and 13 it is enacted that the defendant shall not be 
required to answer the bill, unless interrogatories are filed by the 
plaintiff, within a time to be limited by a general order, and a copy 
thereof delivered to the defendant; but that the defendant shall be 
entitled to plead, answer, or demur, whether interrogatories be filed 
or not. 

By sect. 14 it is enacted that the answer may contain not only the 
defendant’s answer to said interrogatories, but such statements 
material to the case as the defendant may think it necessary or ad- 
visable to make, and then a clause is added similar to the second 
clause in sect. 10. This clearly leaves the answer unchanged in 
substance, though one would scarcely suspect from the language 
employed that by “such statements material to the case as the 
defendant may think it necessary or advisable to make,” was meant 
statements constituting either an affirmative defence or an affirma- 
tive rejoinder. 

Altogether, the enactments contained in these four sections (10, 
12, 13, and 14) are truly remarkable. The hopes excited by the 
fourth clause of sect. 10 are dashed to the ground by the subse- 
quent sections; for we find, first, that the interrogatories, though 


1 See vol. xi. 143-4 
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physically separated from the bill, yet constructively are still a 
part of it; secondly, that while (as before the act) charges of 
evidence will do the plaintiff no good, yet the absence of them 
will be as fatal to his right of discovery as ever; thirdly, that 
there is still but one answer, and that is an answer to the 
bill, — not to the interrogatories; fourthly, that discovery and 
defence are still as inseparable as ever, so that, while (as before q 
the act) there may be neither discovery nor defence, or either 
without the other, yet if there are both, both must be contained in 
the same document. What, then, was the gain? The division of 
the pleadings into numbered paragraphs seems to have been about | 
its sum total; and it is difficult to see what other gain the com- __ 
missioners could have anticipated. What advantage, for example, 
could they have supposed would.accrue from physically separating 
the interrogatories from the bill, and making them a part of it 
again by construction? Ifa plaintiff wished to indicate by his bill 
whether or not he required from the defendant an answer by way 3 
of discovery, there was already a much more simple and a much iq 
better way of doing it.! It may be added that when a plaintiff, by 
his bill, pursuant to an authority vested in him, dispenses with an 
answer from a defendant by way of discovery, such defendant can- 
not with any propriety either plead or demur to the bill, since by 
doing either he will be demanding the judgment of the court upon 
the question whether he shall be required to answer a bill which 
he has already been released from answering, 2. ¢., upon a question 
which has no existence, and a decision of which, therefore, either 
way will be followed by no consequences; and yet it is expressly 
enacted, sect. 13, that a defendant may plead, answer, or demur to 
a bill, whether interrogatories are filed or not, z. ¢., whether he is 
required to answer the bill or not. 

Upon the whole, it is impossible to say much for the labors of 
the commission, so far as they related to the system of pleading in 
the Court of Chancery ; and yet of the six equity lawyers on the 
commission, two afterwards became Lords Chancellors, another 
Master of the Rolls, two others Lords Justices, and the remaining 
one a Vice-Chancellor. It ought, however, in justice, to be said 
that the attention of the commission was chiefly occupied with 
other things. 

It remains to consider briefly two changes made by the same 


1 See supra, pages 161-2. 
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statute respecting the enforcement of discovery, namely, by giving 
defendants a new method (in addition to the old one) of compelling 
discovery by plaintiffs, and by giving to both plaintiffs and defend- 
ants a new method (in addition to the old one) of compelling the 
discovery and production of documents by the other. 

Prior to the statute, as has been seen,! the only method by which 
a defendant could compel a plaintiff to give discovery was by serving 
upon him a writ of swdpena, and the only way of obtaining a writ 
of subpoena was by filing a bill. In the nature of things, however, 
neither a writ of swbpena nor a bill was necessary, and therefore 
each of them caused an unnecessary expense, and some unneces- 
sary delay; but these seem to have been the only objections to 
them. .There was no reason, in the case of any bill for discovery, 
why the interrogatories should be separated from the bill ; for, as 
the bill would be filed for the sake of discovery only, there could 
not be any question whether the plaintiff would wish to file inter- 
rogatories or not. Nor could. it be material whether the defend- 
ant’s answer was to the bill or to interrogatories separated from the 
bill, as the answer could in no event contain anything but discovery, 
and so there could be no question of separating discovery from de- 
fence. The only thing needed, therefore, was that a defendant 
should be enabled to interrogate a plaintiff directly upon the alle- 
gations in the answer constituting the defence to the bill. 

Accordingly, it was enacted by sect. 19 that any defendant might, 
after sufficiently answering the bill, and without filing any bill for 
discovery, file interrogatories for the examination of the plaintiff, and 
deliver a copy thereof to the plaintiff, and that the plaintiff should 
answer the same as if contained in a bill for discovery. The 
words “‘ after sufficiently answering the bill” were introduced to 
preserve a rule which had always existed, namely, that a defendant 
must give discovery to the plaintiff before receiving discovery from 
him. The section, however, contains another clause (which shows 
to how great an extent the commissioners were under the domination 
of old ideas), namely, to the effect that there should be prefixed to 
the interrogatories a concise statement of the several subjects upon 
which discovery was sought. This evidently proceeded upon the 
idea that, if a bill was not to be filed, a substitute for it must be 
provided. | 

In respect to the discovery and production of documents, the 


1 See vol. xi. 216. 
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reader is reminded that, prior to the statute in question, the dis- 
covery of documents was effected in the same manner as any 
other discovery, while their production was effected by an order 
made upon motion. Moreover, as an order for production had to 
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specify and describe the documents to be produced, and as it had . 


to be founded exclusively on the admissions in the defendant’s 
answer, it followed that the discovery had to be completed before 
the first step towards production could be taken. Production, 
therefore, in general, involved in it no element of discovery; but 
this was not absolutely true; for it was sometimes impracti- 
cable to fix by the order for production the precise limits of the 
production to be made, and when the precise limits were not fixed 
by the order, it was necessary that the production should be accom- 
panied by an affidavit showing that the terms of the order were 
complied with.! 

What, then, was the change made by the statute? Before an- 
swering that question, it is necessary to advert to a species of dis- 
covery heretofore only incidentally alluded to,? namely, discovery 
made after the hearing of the cause. The discovery hitherto con- 
sidered, including the production of documents, is always made 
before the hearing of the cause, and even before the taking of 
testimony. In theory, moreover, the discovery which may be thus 
obtained is all that is needed; for, though it is supposed to be 
obtained primarily for the purposes of the hearing, yet it may be 
used for all the purposes of the suit, whether at, or before, or after 
the hearing; nor can a party refuse to give any particular discov- 
ery merely because it will not be needed until after the hearing. 
Nevertheless, as suits in equity are, comparatively speaking, very 
complicated, and as they are seldom finally disposed of at the 
hearing (2. ¢., at the first hearing), and as the most important part 
of the litigation frequently takes place after the hearing, it is often 
found difficult, and even impracticable, for a party to anticipate, 
before the hearing, all the questions which may arise in the prog- 
ress of the suit, and. before its final termination ; and hence it 
was found to be conducive to justice to permit parties to provide 
themselves with evidence as the occasion for it arose; and, indeed, 
the reasons for this indulgence were found to be so strong that a 
rule, founded upon the highest considerations of policy, was not 
permitted to stand in its way, namely, the rule that no witnesses 


1 See vol. xi. 212-13. 2 See vol. xi. 211. 
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shall be examined after the testimony is published ; } and, accord- 
ingly, if new testimony was found to be necessary upon questions 
which arose after the hearing, it was permitted to be taken. A 
fortiori, therefore, if new discovery was needed under similar cir- 
cumstances, the court enabled the parties respectively to obtain it, 
no similar rule of policy standing in the way. 

It may be added that, when new evidence was needed after the 
hearing, it was in the Master’s office that the occasion for it arose, 
as it was there that all questions of fact arising after the hearing 
were, in the first instance, investigated; and it was, therefore, found 
convenient to arm the Master with power to enforce new discovery. 
Accordingly, whenever a cause was referred to the Master for a 
purpose which might involve a trial of questions of fact, the decree 
(by which the reference was directed) ordered that, “ for the bet- 
ter discovery of the matters aforesaid,” the parties respectively 
were to produce before said Master upon oath all deeds, books, 
papers, and writings in their custody or power relating thereto, and 
were to be examined upon interrogatories as said Master should 
direct.2 Here, it will be seen, the distinction between discovery 
and production, 2. ¢., between admissions by parties of facts within 
their knowledge, and the production by them of documents in their 
custody or power, is fully preserved. Whether the relative place 
assigned in the decree to the direction as to the production of 
documents was meant to indicate that such production should take 
place before the examination on interrogatories, may not be clear. 
Certain it is, however, that the former was relatively of much 
greater importance in the Master’s office than at the hearing of 
the cause. Moreover, the words “produce before said Master 
upon oath” import that the production is always to be accompanied 
by an affidavit; and, therefore, economy suggests that such affi- 
davit should be made to serve the purpose which, in the case of 
documents produced before the hearing, was served by the answer 
to the bill, especially as an affidavit is quite as convenient for such 
a purpose as an answer to a general charge or a general interroga- 
tory as to documents. The important part of either is the negative 
part, 2. ¢., that in which the party swears either that he has no 
relevant documents, or none except those which he specifies; and, 
in the case of either, the terms in which this part is expressed 
must be prescribed. In the case of an answer they are prescribed 


1 See supra, pages 163-5; vol. xi. 144. 2 Seton on Decrees (1st ed.), 11. 
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by the charge of documents, and the interrogatory as to documents 
contained in the bill. In the case of an affidavit they must be 
prescribed directly by the same authority as that by which the pro- 
duction is ordered; and, as they should be the same in all cases, 
they may be prescribed once for all by fixing the form of the nega- 
tive part of the affidavit to be made by every one who is ordered 

»to produce documents. Nor has an answer any advantage over an 
affidavit in respect to the affirmative part, z. ¢., the part in which 
the possession of certain documents is admitted, and the docu- 
ments are scheduled and described; for, in case of either an 
answer or an affidavit, the party making it must at his peril see 
that it is sufficient, z.¢., if it is not sufficient, he must make a fur- 
ther answer or affidavit, and also pay costs. Moreover, an affidavit 
made at the time of production has this advantage over an answer 
made before production, namely, that the former will always serve 
every purpose that can be served by the latter, while the converse, 
as has been seen, is not always true.! 


Accordingly, in the Master’s office the common course was for ~ 


the Master to direct a production of documents by all parties with 
the usual affidavit, before any interrogatories were brought in. It 
might happen, however, when the production was made, that the 
adverse party was not satisfied with it, because he believed that 
the affidavit which accompanied it, though sufficient upon its face, 
was either false or failed to disclose the whole truth, and theréfore 
he wished further to probe the conscience of the party making the 
affidavit ; and, in that case, his course was to bring in interroga- 
tories for the latter to answer. These interrogatories would of 
course be special, being suggested by and adapted to the special 
circumstances of the case. It will be seen, therefore, that when- 
ever, before the hearing, for the purpose of obtaining further dis- 
covery as to documents than is afforded by the answer to the 
original bill, the plaintiff would amend his bill by inserting a 
special charge and a special interrogatory as to documents, he 
should, after the hearing, for the purpose of obtaining further dis- 
covery as to documents than is afforded by the usual affidavit, 
bring into the Master’s office special interrogatories as to docu- 
ments. And it ought to be clearly understood that, while an affi- 
davit as to documents may well supersede an answer to a general 
charge or general interrogatory as to documents, it cannot at all 
supersede an answer to a special charge, or to special interroga- 


1 See supra, page 169. 


: 
iy 
| 
4 
i 
| 
1] 
i] 
if 
il 
ii 
if 
| 
| 
{ 
i 


172 HARVARD LAW REVIEW. 


tories, whether contained in an original or an amended bill, or, in 
case of interrogatories, whether contained in a bill or brought into 
the Master’s office. 7 

Such, then, having been the practice before the statute respect- 
ing the discovery and production of documents, both before and 
after the hearing, what changes did the statute make? By sect. 
18 it is enacted that the court may, on the plaintiffs application, 
make an order for the production by any defendant upon oath of 
such of the documents in his possession or power, relating to the 
matters in question in the suit, as the court shall think right; and, 
by sect. 20, a similar provision is made for production by the plain- 
tiff on the application of a defendant. If these sections be read 
in the light merely of the previous practice as to production before 
the hearing, their meaning will be found to be obscure and uncer- 
tain, but if they be read in the light of the previous practice as to 
production after the hearing, their meaning becomes clear; for they 
‘employ the very terms which decrees had rendered so familiar. 
Their effect, therefore, was that, of the two methods which had 
previously been employed for enforcing the discovery and produc- 
tion of documents, namely, one before and one after the hearing, 
the latter should be available before the hearing as well as after it, 
so that there should be, before the hearing, a choice of either 
method. There was, however, one thing lacking to make the new 
method prescribed by the statute complete, for no provision was 
made for filing interrogatories; and, therefore, the new or statutory 
method was left to be supplemented by the old method, so far as 
regarded the use of interrogatories, 7. ¢., if a party, seeking produc- 
tion under the new method, was not satisfied with the discovery 
afforded by the affidavit which accompanied the production, he was 
left to seek further discovery by answer to interrogatories filed 
under sect. 12 or sect. 19 (as the case might be). And if theinter- 
rogatories so filed, and the answers to them, had been made entirely 
independent of the pleadings, as they might have been made avail- 
able for every purpose which interrogatories could serve, any fur- 
ther provision for filing interrogatories would have been superfluous ; 
but as the interrogatories authorized to be filed by sect. 12 were 
made a part of the bill, and as the answers to them must be contained 
in the answer to the bill, they were not at all adapted to the needs 
of the new method of enforcing the discovery and production of 
documents; and it seems, therefore, to have been a misfortune 
that sects. 18 and 20 did not contain a provision for filing interroga- 
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tories; for the want of proper facilities for supplementing the dis- 
covery obtained by affidavit under those sections was much felt. 

Unfortunately, also, the judges upon whom devolved the duty of 
enforcing the discovery and production of documents under sects. 
18 and 20, namely, the Master of the Rolls and the three Vice-Chan- 
cellors, did not fully adopt the view which has just been suggested 
as to the interpretation of those sections. They seem to have sup- 
posed that the separation of the discovery from the pfoduction, 
which existed under the old method, must be preserved under the 
new, and yet they were not prepared to accept the natural conse- 
quence of that view, namely, that there must be a separate pro- 
ceeding for each ; and’ accordingly they decided ! that discovery 
and production should be obtained under one order, but that 
that order should be executed piecemeal, 7. ¢. that discovery 
should first be made within a time named, and then that pro- 
duction should be made within a further time named. Clearly 
the statute did not contemplate such an order, and it is not per- 
ceived that it could be attended with the smallest advantage over 
an order directing both to be made at the same time ; and it was 
certainly attended with one serious disadvantage, namely, that it 
would frequently necessitate the making of a second affidavit at 
the time of the production.? 

The method of obtaining orders for the discovery and production 
of documents, under sects. 18 and 20, or for production under the 
old method, received a modification from another important statute,® 
passed pursuant to the recommendations of the same commis- 
sioners, and which came into operation at the same time as the 


principal act. Its main object was to abolish the office of Master 


in Chancery, and to transfer the business transacted by the Masters 
to the chambers of the Master of the Rolls and the three Vice- 
Chancellors respectively ; but an incidental object was to introduce 
into the Court of Chancery the common-law distinction between 
judicial business done in court and that done by a judge out of 
court, z. ¢., at the judge’s chambers ; and, as the distinction itself 
was borrowed from the common-law courts, so also the mode of 
proceeding at chambers, namely, by summons and order, was bor- 


1 The decision was made by fixing and announcing the form of order to be made 
on an application for discovery and production of. documents. On the same occa- 


sion the judges announced a form of affidavit which would be deemed a compliance . 


with such an order. See Ordines Cancellaria, 530; Rochdale Canal Co. v. King, 15 
Beav. II. 


2 See supra, page 169. 8 15 & 16 Vict., c. 80. 
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rowed from them. Among the items of business also which the 
statute! authorized, at the option of the judges, to be done at 
chambers, were applications for the discovery or production of doc- 
uments ; and accordingly, a few days after the act went into opera- 
tion, namely, Nov. 10, 1852, the Master of the Rolls and the three 
Vice-Chancellors respectively announced ? that all such applications © 
must be made at chambers. Consequently, every order for dis- 
covery and production under sects. 18 and 20, or for production 
under the old method, subsequently to Nov. 10, 1852, was obtained 
by means of a summons issued by the judge to whose court the 
cause was attached at his chambers, and served upon the adverse 
party, whereas, previous to the statute in question, all orders of 
every description had to be obtained by motion in open court. 
One object in making this change appears to have been to save 
expense by getting rid of the necessity of employing counsel. 
This, however, was more a seeming than a real advantage ; for the 
reason why it is not necessary to employ counsel at chambers is 
that business done there is not supposed to require an argument; 
and whenever there is to be an argument, counsel must be em- 
ployed, whether it be in court or at chambers. Moreover, what- 
ever may be the merit, on the score of economy, of a summons 
from chambers as compared with a motion in open court, nothing 
can be said on that score for the method introduced by sects. 18 
and 20 of ch. 86, as compared with the old method; for the latter 
did not involve the necessity of making any application to the court, 
unless there was a contest, and so an argument was required. In- 
deed, discovery never involved an application to the court, unless 
exceptions were taken to the answer for insufficiency, and were 
not submitted to by the defendant ; nor did production, unless the 
defendant refused to produce. some of the discovered documents, and 
the plaintiff insisted upon their production. Under sects. 18 and 
20, on the other hand, both discovery and production always had 
to be obtained under an order, whether there was any contest or 
not; and though it has been said® that both were obtained under 
one order, yet that was only when there was no contest in regard 
to either, z. ¢., when the usual affidavit made by the one party, and 
the production or non-production by him in accordance with it, 
were acquiesced in by the other party : and in regard to production 
n particular, the order only required the production of such docu- 


1 Sect. 26. 
2 For the announcement made by Turner, V. C., see 9 Hare, Appendix, 48, 49. 


3 Supra, page 173. 
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ments as the party by his affidavit did not object to producing. As 
to all others, therefore, a special application had to be made, and of 
course it involved the employment of counsel on both sides. It 
would seem, moreover, that discovery and production of documents 
under sects. 18 and 20, unmodified by ch. 80, would have been 

more rather than less expensive than under the old method, 
" —more expensive also than it need have been. It is not obvious, 

for example, why the order just referred to was supposed to be 

necessary. As the discovery and production which it secured were 
- only such as the party obtaining the order had an absolute right to, 


a notice from him to the adverse party that he required such discov- ~ 


ery and production would seem to have been all that was needed. 

By the third order of June 1, 1854,! it was provided that the 
course of proceeding in use as to the production of documents 
ordered to be produced before the hearing of a cause shal! extend 
and be applicable to the production of documents ordered to be 
produced after the hearing. 

What changes did this rule make in the method of obtaining 
production of documents after the hearing of a cause? First, it 
required the affidavit of documents to precede their production in- 
stead of being contemporaneous with it; secondly, it took away 
the right to supplement, by means of interrogatories, the discovery 
obtained by the affidavit. Both of these changes, moreover, were 
for the worse. As to the second, this is emphatically true; for, 
while the rule professed to place production after the hearing on 
the same footing with production before the hearing, in fact it 
placed it upon a much worse footing, as it was not possible for a 
party, after the hearing, to supplement by answer the discovery 
obtained by affidavit, and, therefore, the right to file interrogatories 
being taken away, it was not possible to supplement it at all. 

It would seem, therefore, that the rule of June 1, 1854, ought to 
have been precisely the reverse of what it was, z.¢., that it ought 
to have provided that the method in use of obtaining the produc- 
tion of documents after the hearing should extend and be appli- 
cable to production before the hearing. The rule would then have 
accomplished two important objects, for it would have supplied the 


omission, in sects, 18 and 20, of authority to file interrogatories, and — 


it would have put upon those sections their true interpretation as 
to the relative time of making the affidavit of documents. 
C. C. Langdell. 


1 See 18 Jur. Part IL., p. 199. 
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CONTRIBUTION BETWEEN PERSONS JOINTLY 
CHARGED FOR NEGLIGENCE — MERRY- 
WEATHER v. NIXAN.! 


S the commerce and business of the world broaden and the 

relations of persons engaged in industrial enterprises be- 

come more complicated, the question whether the courts will allow 

contribution between persons jointly chargeable as for guasz delicts 

or mere unintentional negligence is of ever increasing significance 
and importance. 

The text-writers have not recognized the importance of the ques- 
tion, and have usually contented themselves with vague generalities, 
sometimes contradictory and often inaccurate. Whatever difficul- 
ties exist are due in part to the loose method in which many of the 
text-writers have treated the question, and are not due to any con- 
flict in the decided cases themselves. The effort of this paper will 
be to present briefly examples of all the classes of cases on the 
subject, together with an analysis of the facts upon which each 
decision proceeded, the hope being thus to aid in clearing up 
a vitally important question left by the text-writers in great 
uncertainty, 

The propositions of law under which all the cases will fall are 
believed to be two, and the discussion of them follows. 


I. 


As between conscious, wilful, malicious, or intentional joint wrong- 
doers or tort-feasors who are in pari delicto, neither the law nor 
equity will intervene to adjust the damage by enforcing contribution. 

Merryweather v. Nixan is usually styled the leading case on 
which the proposition rests. While this is true, yet the point there 
decided was clearly foreshadowed one hundred and seventy-five years 
earlier in Battersey’s case.2 With the foreknowledge and grasp of 
the law so often evinced by the early English judges, the court 
foresaw with clearness where the line should be drawn between 
cases in which recovery over would or would not be allowed, and 


1 8 Term Rep. 186, by King’s Bench, in 1799. 
2 Winch’s Rep. 48, by Common Pleas, in 1623. 
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in a few words made evident their appreciation of the dividing line. 
It seems that Battersey, charged with rebellion from the Cinque 
Ports, was arrested and brought to the inn of the plaintiff by the 
defendant, with the request to the plaintiff to keep him a day and 
night, the defendant at the same time promising to indemnify plain- 
tiff. Although the report does not so state in terms, yet it is infer- 
entially quite evident that Battersey was kept by the plaintiff 
under duress; in other words, he was under arrest and physical 
restraint at the inn of the plaintiff. Battersey had sued the plain- 
tiff for false arrest, and recovered. In an action upon the as- 


sumpsit of defendant to save plaintiff harmless it was held that the. 


plaintiff should recover indemnity against the defendant, and Hobert, 
Chief Justice, and Hutton and Winch, answering the contention 
for the defendant that Battersey had been arrested and detained 
by the inn-keeper without cause, and that the promise to indemnify 
the inn-keeper was therefore void, said that, — 


“Be the imprisonment lawful or not lawful, he might not take notice 
of that: as if I request another man to enter into another man’s ground, 
and in my name to drive out the beasts, and impound them, and promise 
to save him harmless, this is a good assumpsit, and yet the act is tortious.” 


And by Hutton, J., it was further said that, — 


“ Where the act appears in itself to be unlawful, there it is otherwise, 
as if I request you to beat another, and promise to save you harmless, 
this assumpsit is not good, for the act appears in itself to be unlawful, 
but otherwise it is as in our case, when the act stands indifferent.” 


The case of Philips v. Biggs! was, it is true, cited in the argu- 
ment of Merryweather v. Nixan, but an examination of the report 
discloses that the point was not decided. 

It is singularly unfortunate, and has led to misunderstanding, that 
Merryweather v. Nixan should have been continually treated as 
stating the “ general rule.” As a matter of fact that case states 
not the rule, but the exception. The general rule is that among 
persons jointly liable the law implies an assumpsit either for in- 
demnity or contribution, and the exception is that no assumpsit, 
either express or implied, will be enforced among wilful tort-feasors 
or wrongdoers. 


1 Hardres, 164 (1659). 
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The general rule has been recently thus stated : — 


“Where two or more persons are jointly, or jointly and severally, 
bound to pay a sum of money, and one or more of them are compelled 
to pay the whole, or more than his or their share, those paying may 
recover from those not paying the aliquot proportion which they ought 
to pay.” ! 


Green, J., in the early Virginia case of Thweatt v. Jones,? has 
succinctly stated the reason and the limitations of the decision in 
Merryweather v, Nixan as follows :— 


“The reason why the law refuses its aid to enforce contribution 
amongst wrongdoers is, that they may be intimidated from committing 
the wrong, by the danger of each being made responsible for all the con- 
sequences ; a reason which does not apply to torts or injuries arising 
from mistakes or accidents, or involuntary omissions in the discharge of 
official duties.” 


In considering the facts in Merryweather v. Nixan, and in apply- 
ing that decision, it is important to bear in mind that the meaning 
of the word “ tort” at the time of the decision in 1799 was limited 
and narrow. None of the early writers, such as Bacon, accurately 
defined torts, but the actions which they treat as torts are prac- 
tically all actions such as batteries, slanders, etc., which were, 
of course, wilful or intentional wrongs. At that time the word 
“tort”? had not come to be applied to the vast number of guwasiz 
delicts now known and classified as actions sounding in tort and 
arising out of mere negligence or unintentional injury. The classi- 
- fication of such actions as technical torts is of comparatively 
recent date. It is, therefore, vital to a correct understanding of 
the decision, that this limited meaning of the word “ tort” — z. ¢., 
a wilful or intentional wrong — be remembered. The vagueness 
of the term “tort,” even at the present time, was commented upon 
by Lord Halsbury in a recent important authority on contribu- 
tion, — Palmer v. Wick & Pulteneytown Steam Shipping Company.’ 
Lord Halsbury there said : — 


“ The difficulty which has arisen is, I think, one of words. The word 
‘tort’ in English law is not always used with strict logical precision. The 
same act may sometimes be treated as a breach of contract and some- 
times as a tort. But ‘tort’ in its strictest meaning, as it seems to me, 


1 7 Am. & Eng. Enc. of Law (2d ed.), 326, title “‘ Contribution and Exoneration.” 
2 1 Randolph, 328 (Va., 1823). 3 L. R. (1894), H. L. (Sc.) A. C. 318. 
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ought to exclude the right of contribution which would imply a presumed 
contract to subscribe towards the commission of a wrong. It seems to 
me, therefore, that the distinction between classes of torts or guasi delicts 
and delicts proper is reasonable and just, though I doubt whether in 


dealing with an English case one would be at liberty to adopt such a 
distinction.” 


With the true meaning of “tort” in mind we turn then to the 
facts in Merryweather v. Nixan, where a judgment had been re- 
covered against the plaintiff and defendant jointly in an action for 
injury to a reversionary interest in a mill and for trover for machin- 
ery. The whole damages were levied against the plaintiff, who 
thereupon sued his co-wrongdoer for contribution, The judgment 
of the court, pronounced by Lord Kenyon, was that there could 
be no contribution. 

Although the decision has been sometimes condemned, yet the 
exception announced by the case had its rise in an enlightened 
view of the best public policy. The report of the facts in the case 
is somewhat meagre, but it is clear that the action proceeded on 
the theory of a malicious and wanton tort and trover. The fact 
that trover, with plea of not guilty, was the remedy chosen is of 
itself sufficiently significant and indicates a wilful joint wrong. 
Upon this theory of the case— and clearly no other theory will 
explain the subsequent decisions of the English courts comment- 
ing upon, following, or distinguishing Merryweather v. Nixan — 
the ethical objections to the decision entirely disappear. To one 
of two wrongdoers who had maliciously and without color of right 
injured the reversionary interest in, and had taken the machinery 
from, the mill, the court said in effect, ‘‘ As a punishment for the 
wilful and malicious joint wrong which you have committed, and 
to intimidate you from again offending, the aid of the machin- 
ery of the courts of justice will be denied you when you seek to 
compel your co-wrongdoer to assume any part of the burden.” 
Unquestionably it would be highly mischievous for the courts to 
step in and adjust among intentional wrongdoers the damage flow- 
ing from the wrong. By entertaining such suits the courts would 
aid intentional wrongdoers in avoiding the consequences of their 
acts. But limited to the case of intentional wrongdoers, the wis- 
dom and rough and stern justice of the decision are apparent. 

Defined within the limits laid down by subsequent English deci- 
sions, and intended, we think, by Lord Kenyon, the decision, so far 
from being objectionable even from an ethical point of view, is a 
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sound, salutary, and indeed necessary rule of law. Properly under- 
stood, it is confined to those cases wherein the joint wrong was con- 
fessedly intentional or immoral, or—as a crime or misdemeanor or 
those borderland offences, like slander — was of such a nature as 
to raise the presumption of wilfulness and malice. 

The principal American cases wherein the rule of Merryweather 
v. Nixan has been applied are the following : — 

In Peck v. Ellis,! contribution was denied in equity to one of 
two joint wrongdoers who had fraudulently and without right cut 
and carried off timber and logs. 

In Arnold v. Clifford,? Judge Story held that neither contribu- 
tion nor indemnity under an express contract would be enforced by 
the courts for the consequences of the joint publication of a libel. 

In Miller v. Fenton,® contribution was denied among officers of 
a bank who had jointly and fraudulently abstracted the funds. 

In Hunt v. Lane,‘ contribution between joint tort-feasors or 
wrongdoers was denied, and the rule of Merryweather v. Nixan 
applied, because the complaint seeking contribution did not show 
what the nature of the tort was, and the court, therefore, assumed 
that it was of such a class as would fall within the rule. 

In Rhea v. White,’ complainant sought and was properly denied 
contribution for the amount of a judgment which he had paid. 
The judgment was in an action of trover for the joint conversion of 
certain slaves, and the complainant did not allege in his bill, or 
prove, that the conversion was made under mistake or in ignorance 
of the want of title. 

In Anderson v. Saylors,® contribution was denied, the judgment 
for which it was sought being in trover, but the nature of the act 
not appearing from the report of the case. 

In Andrews v. Murray,’ the opinion of the court stated that one 
trustee could not have contribution against another for their joint 
negligence which had resulted in loss; but the decision was rested 
upon the fact, found by the court to exist in the case, that the 
claim paid by plaintiff was not one for which all the trustees were 
liable. The remark of the court was, therefore, obzter. 

In Spalding v. Oakes,’ the parties had kept upon defendant’s 
farm for their joint use a ram known to both of them to be vicious. 


1 2 Johns. Ch. 131 (N. Y., 1816). 2 2 Sumner (U. S.), 238 (1835). 
8 11 Paige, 18 (N. Y., 1844). £ g Ind. 248 (1857). 
5 3 Head, 121 (Tenn., 1859). 6 3 Head, 551 (Tenn., 1859). 


7 33 Barb. 354 (N. Y., 1861). 8 42 Vt. 343 (1869). 
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The ram was not restrained, as he should have been, and this fact 
was known to both parties. The ram escaped and did an injury 
to a woman, for which recovery was had and paid by plaintiff and 
defendant, the larger share having been borne by plaintiff. In this 
attitude of the case plaintiff sued defendant for indemnity or con- 
tribution; but this was denied, on the ground evidently that the 
failure to restrain an animal known to be vicious was a wilful and 
intentional wrong. 

In Atkins v. Johnson,! a journalist (the plaintiff) had published 
a libellous article upon the faith of a contract with the writer (de- 
fendant) to indemnify him. There was a recovery against the 
journalist for the libel, whereupon he sought to recover over in- 
demnity upon his contract or contribution, but the court denied 
the right to either ; Pierpont, C. J., saying: — 


“Tn this case, these parties in the outset conspired to do a wrong to 
one of their neighbors, by publishing a libel upon his character. The 
publication of a libel is an illegal act upon its face. This, both parties 
are presumed to have known.” 


In Wehle v. Haviland,” contribution was denied as between per- 
sons who had made a wrongful joint levy of an attachment against 
certain goods. This case is in conflict with the weight of respec- 
table authority, and is unsound. But it proceeds on the theory 
that the levy was an intentional wrong, and even if sound, the case 
upon its facts is not authority for the denial of contribution among ° — 
persons jointly liable for mere unintentional negligence. | 

In Boyd v. Gill,’ Wallace, J., said that there could be no contri- 
bution between trustees who had fraudulently misappropriated the 
trust funds. 

In Davis v. Gilhaus,‘ plaintiff and defendant had been in busi- 
ness as partners. Defendant was also county treasurer. He used 
the county funds in the business with the knowledge of plaintiff. 
Upon dissolution plaintiff was compelled to reimburse the county 
in full, whereupon he sought contribution, which was denied, on 
the ground that the facts constituted a joint embezzlement of the 
public money; and Johnson, J., said, ‘‘ That each of these partners 
were equally guilty in the eye of the law for embezzling the public 
money is clear.” 


1 43 Vt. 78 (1870). 2 42 How. Pr. 399 (N. Y., 1872). 
8 19 Fed. 145 (1883). * 44 Ohio St. 69 (1886). 
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In Boyer v. Bolendér,! one of several directors of an insurance 
company paid off a judgment recovered against the directors jointly 
for the fraudulent appropriation of the company’s money to their 
own use. Contribution was denied him against his co-directors. 
It will be seen that in every American case where the rule of 
Merryweather v. Nixan has been applied the facts show either an 
intentional tort or an act, as the basis of joint liability, which is 
malum in se or immoral. No case has been found applying the 
rule to a joint tort or guasi delic¢t not intentional and not immoral. 


II. 


Even though parties are in pari delicto, contribution will be allowed 
Sor joint quasi delicts where the wrong or tort was not wilful, malt- 
ctous, intentional, unlawful, or immoral. 

As the scope of this paper is limited to the discussion of the 
rules governing contribution, those cases wherein indemnity has 
been recovered or denied will not be discussed ; but as they involve 
collateral and equally important questions, reference to some of 
the more instructive of them will be found in the foot-note.? 

As an instance of the confusion of mind which the text-writers 
have shown in dealing with this branch of the subjects of contri- 
bution, we may refer to Webb’s Pollock on Torts, page 233, wherein 
no less an authority than Sir Frederick Pollock stated the rule to 
be that “a wilful or negligent wrongdoer has no claim to contribu- 
tion or indemnity; ” but after the word “ negligent” he added an 
original note, “I am not sure that authority covers this,” and thus 
left the subject speculative, as he cited no case in support of his 
proposition, so far as that proposition related to mere negligence. 

In Clerk & Lindsell’s Torts ® an admirable discussion will be | 


1 129 Pa. 324 (1889). 

2 Adamson v. Jarvis, 4 Bing. 66 (1827); Betts v. Gibbins, 2 Ad. & El. 57 (1834) ; 
Lowell v. Boston & Lowell R. R. Co., 40 Pick. 24 (Mass., 1839); Gower v. Emery, 18 Me. 
79 (1841); Jacobs v. Pollard, 10 Cush. 287 (Mass., 1852); Moore v. Appleton, 26 Ala. 
633 (1855); Chicago v. Robbins, 2 Black, 418 (1862); Chicago v. Robbins, 4 Wall. 
657 (1866); Gray v. Boston Gaslight Co., 114 Mass. 149 (1873) ; Churchill v. Holt, 127 
Mass. 165 (1879), and the same case again reported in 131 Mass. 67 (1881) ; Old Colony 
R. R. Co. v. Slavens (Mass., 1889), 38 Am. & Eng: R. Cas. 382; Rochester v. Campbell, 
123 N. Y. 405 (1890) ; Gulf, C.& S. F. Ry. Co.v. Galveston, H. & S. A. Ry. Co., 83 Tex. 
509 (1892) ; O. S. Nav. Co. v. Compania T. Espaniola, 134 N. Y. 461 (1892) ; Cincinnati, 
etc. R. Co. v. L. & N. R. Co., 97 Ky. 128 (1895); The Englishman and The Australia 
(1894), P. 239 (1895), P. 212; District of Columbia v. Washington Gaslight Co., 161 
U.S. 316 (1896); and Wilhelm v. Defiance, 50 N. E. Rep. 18 (Ohio, 1898). 
8 2d ed., 1896, note 4, p. 56. 
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found of the limitations of Merryweather v. Nixan, and it is there 
said : — 

“Tt is sometimes loosely said that there is no contribution between 
joint tort-feasors, that is to say, that if, on an action being brought for a 
joint tort, one wrongdoer pays the whole damages recovered, he cannot, 
whatever the nature of the tort, recover a proportion of the damages from 
the others. For this wide proposition there is apparently no authority 
except the head-note to the report of Merryweather v. Nixan in the Term 


Reports (8 T. R. 186), which head-note does not seem to be borne out 
by the judgment.” 


Perhaps of all the earlier text-books Broom’s Legal Maxims! 
shows the broadest and soundest conception of Merryweather v. 
Nixan. In that work the rule is stated as follows : — 


“To the above maxim respecting par delictum may also be referred the 
general rule that an action for contribution cannot be maintained by one 
of several joint wrongdoers against another, although the one who claims 
contribution may have been compelled to pay the entire damages recov- 
ered as compensation for the tortious act. It is, however, expressly laid 
down that this rule does not extend to cases of indemnity, where one 
man employs another to do acts not unlawful in themselves for the pur- 
pose of asserting a right; and it is also clear, from reason, justice, and 
sound policy, that this doctrine applies only where the person seeking 
redress must be presumed to have known that he was doing an unlawful 
act.” 


In Lingard v, Bromley,? the Master of the Rolls held that con- 
tribution would be enforced among assignees in bankruptcy to 
reimburse a payment by one under an order for a loss occasioned 
by their joint act. It was said that the loss had been occasioned by 
“the non-performance of a civil obligation,” thus indicating the 
distinction afterward drawn in the English cases between merely 
civil neglect, or negligence, and the intentional class of tort for 
which contribution will not be allowed. 

In Thweatt v. Jones,’ the complainant filed a bill in chancery 
asking contribution. Complainant was the administrator of an in- 
spector of tobacco, while the defendant was the administrator of 
another inspector of tobacco. There had been previously a judg- 
ment against the complainant for failure of his intestate to deliver 
tobacco when legally demanded, which judgment complainant’s in- 


1 Pages 328, 329. 2 1 Ves. & B. 114 (1812). 
8 1 Randolph, 328 (Va., 1823). 
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testate had discharged. Itappeared that Thweatt and Hinton, who 
were co-inspectors of tobacco, had by a mere mistake or negligence 
delivered the receipts therefor, and the tobacco itself, to some 
person other than the owner. Held, that the rule denying contri- 
bution among joint tort-feasors does not apply to torts or injuries 
arising from mistakes or accidents, or involuntary omissions in the 
discharge of official duties. 

Merryweather v. Nixan was cited and relied upon to defeat con- 
tribution, but Green, J., denied its application to the facts before 
the court, and said :— 


“Contribution is not due by reason of any contract, express or im- 
plied. But when any burthen ought, from the relation of the parties, or 
in respect of property held by them, to be equally borne, and each party 
is in aeguali jure, contribution is due, unless the claim to contribution 
has arisen out of some actual fraud, or voluntary wrong, in which the 
party claiming contribution has participated. The mere non-perform- 
ance or violation of a civil obligation is not such a wrong as will condemn 
a claim to contribution. The act which precludes a party from the right 
to claim contribution from those who were equally liable to the burthen 
as himself, must be ma/um in se, as actual fraud or voluntary wrong.” 


And again he said :— 


“Courts of law enforce contribution only in cases where a contract be- 
tween the parties to that effect may be presumed ; but courts of equity 
indulge in a larger jurisdiction, and admit contribution whenever the par- 
ties were originally subject, jointly, to the burthen, and are in aeguali 
jure, and where the party claiming the assistance of the court is not pre- 
cluded, by his own turpitude, from receiving it. In the case at bar, the 
only default of the inspectors appears to have been the non-delivery of 
the tobacco to the owners of it. This might happen in various ways, 
without imputing fraud or voluntary wrong to the inspectors, It might 
have been delivered, as is stated in the evidence given in one of the 
suits at law (which is, however, no evidence against the defendants in 
this suit), in consequence of the notes or receipts having been delivered 
to a person producing a forged order. It might have been delivered to 
an improper person by mere mistake, or stolen ; and, in the absence of 
all proof, although it might have been embezzled by the inspectors, such 
embezzlement ought not to be presumed. Fraud is odious, and ought to 
be proved. Nor do I think that this conclusion ought to be affected by 
the statement in the bill that the judgments were recovered for a joint 
malversation in office. That is a loose expression, corrected by the con- 
text of the bill, and by the records of those judgments, which exhibit 


i 
| 
| 
| 
i 
y/ 
| 
| 
| 
| 
| 
| 
ia 
| 
| 
|| 
\ 


CONTRIBUTION BETWEEN PERSONS. 185 


nothing inconsistent with the supposition that the tobacco was lost to the 
owners by a fraud practised upon the inspectors or by their mistake.” 

“The case seems to me to resolve itself into these propositions. 
When parties are equally bound to bear a burthen, and are in aeguali 
Jure, that is, liable from the same circumstances existing as to both, con- 
tribution is due of right, in equity ; that this general proposition is liable 
to one exception, namely, that the party who would otherwise be entitled 
to such contribution, forfeits such right if the joint liability arose from an | 
act malum in se, a fraud or voluntary tort, in which he participated ; that 
when it is shown that the parties were originally equally bound, and 
stood in aeguali jure, the party who has paid all, is entitled of course to 
contribution, unless it be shown on the other side that his right has been 
forfeited as aforesaid, by his own wrongful act. No such fact is alleged 
or proved in this case.” * 


In Wooley v. Batte,? one of two partners owning a stage-coach 
sustained a recovery by a passenger who was injured by the neg- 
ligence of the coachman. Upon suit against his partner for con- 
tribution the court held him entitled to recover, and refused to 
apply Merryweather v. Nixan. 

In Pearson v. Skelton,® the parties were jointly interested in a 
stage-coach. By the negligence of the driver a person was in- 
jured, and a recovery had against the plaintiff, who thereupon sued 
the defendant for contribution. One defence attempted to be in- 
terposed was that contribution could not be had because the lia- 
bility grew out of a tort, but the court held that this ground was . 
not tenable. 

In Horbach v. Elder,* several persons were engaged as co-part- 
ners in operating a stage line. By the negligence of a driver a 
passenger was injured, and he sued and recovered from one of the 
co-partners, who thereupon sued the others, and was held entitled 
to recover contribution from them. 


1 Five judges were upon the bench at the time this case was decided, and four de- 
livered opinions, two being in favor of and two against contribution. The reporter 
states that Fleming, P., the fifth judge, was absent during the period of the cases in 
1 Randolph, and as the lower court had refused contribution the result would seem to 
have been a denial of the right by divided court, but the reporter also states in his syl- 
labus that contribution was allowed. Possibly the explanation of this apparent anom- 
aly is that Fleming, P., did actually join in the decision of this particular case, and 
held with Green, J., that contribution should be allowed. Or, as is more likely, at 
least three of the judges agreed upon the syllabus, although Judge Brooke thought the 
case one of “ malversation” or wilful wrong, and, therefore, not a case for contribution. 

22C. & P. 417 (1826). 8 1 M. & W. 504 (1836). 

4 18 Pa. 33 (1851). 
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In Acheson z. Miller,) contribution was sought for a wrongful 
joint levy upon certain goods. The parties who directed the levy 
believed it to be lawful. The court held that they were wrong- 
doers, and applied Merryweather v. Nixan, denying contribution. 

Thus the case was reversed and sent back for re-trial. 

But when it came before the Supreme Court of Ohio a second 
time (2 Ohio State, 203, 1853) the unsoundness of the former 
decision was recognized, the decision in terms overruled and con- 
tribution allowed, Caldwell, J., saying : — 


“The rule that no contribution lies between trespassers, we apprehend, 
is one not of universal application. We suppose it only applies to cases 
where the persons have engaged together in doing wantonly or knowingly 
awrong. The case may happen that persons may join in performing an 
act which to them appears to be right and lawful, but which may turn out 
to be an injury to the rights of some third party, who may have a right 
to an action of tort against them. In such case, if one of the parties 
who have done the act has been compelled to pay the amount of the 
damage, is it not reasonable that those who were engaged with him in 
doing the injury should pay their proportion? The common understand- 
ing and justice of humanity would say that it would be just and right that 
each of the parties to the transaction should pay his proportion of the 
damage done by their joint act; and we see no reason why the moral 
sense of a court shall be shocked by such a result.” 


In Bailey v. Bussing,? the owner of a coach, after being charged 
. for the negligence of the driver, sued him for contribution, and it 
was held he could recover. 

Ellsworth, J., said : — 


“The reason assigned in the books for denying contribution among 
trespassers is that no right of action can be based on a violation of law ; 
that is, where the act is known to be such, or is apparently of that 
character. A guilty trespasser, it is said, cannot be allowed to appeal to 
the law for an indemnity, for he has placed himself without its pale by 
contemning it, and must ask in vain for its interpositidn in his behalf. If, 
however, he was innocent of an illegal purpose, ignorant of the nature 
of the act, which was apparently correct and proper, the rule will change 
with its reason, and he may then have an indemnity, or, as the case may 
be, a contribution, —as a servant yielding obedience to the command of 
his master, or an agent to his principal, in what appears to be right ; an 
assistant rendering aid to a sheriff in the execution of process ; or com- 


1 18 Ohio, 1 (1849). 2 28 Conn. 455 (1859). 
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mon carriers, to whom is committed, and who innocently carry away, 
property which has been stolen from the owner .... The form of 
action, then, is not the criterion. We must look further. We must look 
for personal participation, personal culpability, personal knowledge. If 
we do not find these circumstances, but perceive only a liability in the 


eye of the law, growing out of a mere relation to the perpetrator of the - 


wrong, the maxim of law that there is no contribution among wrongdoers 
is not to be applied. Indeed, we think this maxim too much broken in 
upon at this day to be called with propriety a rule of law, so many are 
the exceptions to it, as in the cases of master and servant, principal and 
agent, partners, joint operators, carriers, and the like.” 

In Selz v. Unna,! parties to a joint wrongful levy upon the 
goods of Unna had contributed to the payment of a judgment 
against them, and then sought, under a fraudulent agreement made 
in the course of one branch of the litigation, to place the whole 
loss upon Unna, instead of his proportion, which he had already 
paid. The court declined to disturb the contribution made by the 
parties themselves, and Mr. Justice Clifford said : — 


‘“* Equal contribution to discharge a joint liability is not inequitable, 
even as between wrongdoers, although the law will not, in general, sup- 
port an action to enforce it where the payments have been unequal. 
(Merryweather v. Nixan, 8 T. R. 186; Bailey v. Bussing, 28 Conn. 455.) 
Where the liability is joint, equal contribution is just, and it would afford 
the complainants no ground of relief if it appeared that the arrangement 
with the marshal was such as is alleged in the bill of complaint. Hav- 
ing collected three-fourths of the amount of the other defendants, it was 
quite right that he should, if possible, levy the balance so as to effect 
equal justice between the parties.” 


In Armstrong County v. Clarion County,” a traveller while pass- 
ing over a bridge between the two counties, plaintiff and defendant, 
was injured by the breaking down of the bridge due to negligence 
in its maintenance. The duty of maintaining the bridge rested 
upon both counties. The traveller sued and recovered (including 
costs, $1,597.31) from Armstrong County alone for negligence. 
Armstrong County paid the judgment, and then brought assumpsit 
against Clarion County for contribution of its proportion, or one- 
half the judgment, costs, etc. 

Read, J., said (pages 219, 220) :— 

“There can be little doubt that morally Clarion County was bound to 
pay one-half of the sum recovered from and paid by Armstrong County ; 


1 6 Wall. 327 (1867). 2 66 Pa. 218 (1870). 
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and the question is, does not the law make the moral obligation a legal 
one?” 


After commenting upon Merryweather v. Nixan, and other cases, 
Judge Read answered his query as follows (pages 221, 222) :— 


“ The parties, plaintiff and defendant, are two municipal corporations, 
jointly bound to keep this bridge in repair. These bodies can act only 
by their legally constituted agents, their commissioners, who examine the 
structure and order repair which is done. They erred in judgment, and 
both were liable for the consequences of that error, and one having paid 
the whole of the damages is entitled to contribution from the other.” 


In Power v. Hoey,! directors of a railway company had irregu- © 
larly and improperly accepted promissory notes of one of their 
number in payment for his shares, and had reported the shares to, 
the company as full paid. Held, that the transaction was not so 
fraudulent or illegal as to entitle the representative of the debtor 
to repudiate the debt, and the directors having voluntarily made 
good to the company the full price of the shares, were held entitled 
to be indemnified out of the assets of the debtor. 

In Nickerson v. Wheeler,? the property of the president of a 
manufacturing corporation was taken in satisfaction of a decree 
against him and the other officers, holding them personally liable 
to a creditor for neglect to file the annual certificates required by 
law. Held, that the president might have contribution from the 
other officers, and Devens, J., said: — 


‘¢ It is contended that, as the liability of the plaintiff and defendants to 
the creditors of the corporation, of which they were officers, arose from 
their neglect of duty as such officers to file the annual certificate required 
by the St. of 1862, c. 210, the principle upon which at common law it 
has been decided that one wrongdoer who has paid the damages re- 
covered on account of the wrongful act of both is not entitled to contri- 
bution from the other, applies here, and therefore that the plaintiff cannot 
maintain this suit. Merryweather v. Nixan, 8 T. R. 186. But although 
one may have been made liable in tort, he is not necessarily deprived of 
contribution from another also originally liable, where the foundation of 
the action is simply negligence on the part of each in carrying on some 
lawful transaction. Thus, where one of two coach proprietors had been 
made liable in tort to a party who was injured by the negligence of a ser- 
vant employed by himself and another, he was entitled to contribution 


1 19 W. R. 916 (1871). 2 118 Mass. 295 (1875). 
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from his co-proprietor. Wooley v. Batte, 2 C. & P. 417. Both were en- 
gaged together in lawful business, and the negligence of which they were 
guilty, in employing a servant from whose misconduct injury resulted, did 
not place them in such position that they were treated as wrongdoers, 
whose action against each other could only be founded in their community 
of wrong. The cases of Oakes v. Spaulding, 40 Vt. 347, and Spalding 
v. Oakes, 42 Vt. 343, relied on by the defendants, do not conflict with 
this. The parties to the transaction there were engaged in what was a 
wrongful act as against any one injured thereby, namely, keeping a vicious 
animal, and the neglect to take care of it, by reason of which it did in- 
jury, was not an act of nonfeasance merely; the whole act of keeping it 
was one of misfeasance.” 


In Ashhurst v. Mason,! shares of a company were purchased 
and transferred («tra vires) to the name of a director in trust for 
the company. He then paid calls upon the shares, and the Vice- 
Chancellor (Sir James Bacon) held him entitled to contribution 
from the other directors who concurred in the transaction. 

In Herr v. Barber,? Mr. Justice Hagner said (p. 556) : — 


“The principle that there can be no contribution, at law, enforced by 
one tort-feasor against the other wrongdoers, is limited by the more mod- 
ern authorities to cases where the transaction, out of which the judgment 
arises, involves moral turpitude.” 


Although he properly declined in the case before him to allow 
contribution, because upon the facts there was a breach of trust 
having the elements of a deliberate, intentional wrong. 

In Ankeny v. Moffett,’ it was held (irrespective of a statute 
there involved) that the rule that there can be no contribution 
among wrongdoers applies only where the person seeking the 
contribution must be presumed to have known that he was doing 
an illegal act. Accordingly, in that case, the court allowed contri- 
bution between two persons through whose negligence, or through 
that of their agents, a building in course of construction upon their 
property fell and injured a man. : 

In Smith v. Ayrault,* there had been a recovery against Smith 
for infringement of a patent upon steam-pipe casing. Smith and 
- Ayrault were partners, and the infringement had been committed 


1L, R. 20 Eq. 225 (1875). 

2 2 Mackey, 545 (Supreme Court, District of Columbia, 1883). 
8 37 Minn. 109 (1887); s. Cc. 33 N. W. 320. 

# 71 Mich. 475 (1888). 
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by and in the name of the firm, although Smith was alone sued and 
paid the entire judgment. Upon an assumpsit by Smith against 
Ayrault for contribution, the plaintiff recovered. 

In Van Diver v. Pollak,’ contribution was allowed between joint 
trespassers where their trespass consisted of levies made by their 
joint procurement under their several attachments, and was made 
in good faith, believing that the claim of the assignee to the prop- 
erty was actually fraudulent. 

To the same general effect see Farwell v. Becker.” 

In Gulf, Colorado, & Santa Fé Ry. Co. v. Galveston, Harrisburg, 
& San Antonio Ry. Co.,? the three companies had a yard used 
indiscriminately by all three, but belonging exclusively to the Gulf 
Company. A joint employee of the three companies in the yard 
was injured while coupling cars on unballasted track, and sued 
jointly the Gulf Company and the Galveston Company, recovering 
a judgment which was paid half by the Gulf Company and half by 
the Galveston Company. The injury was found by the court to 
have been caused by the negligence of the Gulf Company and the 
Galveston Company. The court further found that the New York 
Company had not been guilty of any negligence. 

Upon these facts the Gulf Company sued the Galveston Com- 
pany for indemnity, and the New York Company for contribution, 
and the court held : — 

First, That as the Gulf Company had furnished an unballasted 
and unsafe track, it was guilty of the primary negligence, and 
cannot have indemnity against the Galveston Company. 

Second, That as the New York Company was found free from 
fault, it cannot be compelled to contribute. 

And Hobby, P. J., laid down the correct general rule as to con- 
tribution as follows :— 


“The rule is far from being universally true that there can be no con- - 
tribution between wrongdoers. It prevails in that class of cases de- 
nominated as intentional torts or wrongs.” 


In Palmer v. Wick & Pulteneytown Steam Shipping Company,* 
the appellant, a stevedore, was engaged in discharging iron from 
the respondent’s ship, when one of his workmen was killed by the 
fall of a block, part of the ship’s tackle. The tackle was de- | 


1 g7 Ala. 467; s.c. 19 L. R. A. 628 (1893). 2 21 N. E. 792 (IIl., 1889). 
8 83 Tex. 509 (1892). 4 L. R. (1894), H. L. (Sc.) A. C. 318. 
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fective and was negligently used by the stevedore. The family 


of the workman sued the company and the stevedore jointly, and 


recovered a judgment which was paid in full by the company. 
The case as it came to the House of Lords was an action by the 
company against the stevedore to recover the moiety or one-half of 
the judgment. Held, affirming the Inner House, that the steve- 
dore was liable. 


Lord Herschell, L. C., said : — 


“Tt is not necessary in this appeal to decide whether there can be any 
right to contribution in the case of a delict proper when the liability has 
arisen from a conscious and therefore moral wrong, nor even whether in 
every case of guasi-delict a delinquent may obtain relief against his co- 
delinquent, though I see, as at present advised, no reason to differ from 
the opinion which I gather my noble and learned friend Lord Watson 
holds, that such a right may exist. In circumstances such as those with 
which your Lordships have to deal, I cannot but think that equity and 
justice are in favor of the conclusion arrived at by the Inner House, 
and there seems to be no authority compelling a contrary decision. It 
was urged that the person seeking relief might be the more culpable of 
the delinquents ; but it is just as likely that he should be the less culp- 
able. In selecting from which of his co-debtors he will obtain payment, 
the creditor would be guided usually by considerations wholly independ- 
ent of the relative culpability of those from whom he may recover it. 

‘‘Much reliance was placed by the learned counsel for the appellant 
upon the judgment in the English case of Merryweather v. Nixan, 8 T. 
R. 186. The reasons to be found in Lord Kenyon’s judgment, so far as 
reported, are somewhat meagre, and the statement of the facts of the 
case is not less so. It is now too late to question that decision in this 
country; but when I am asked to hold it to be part of the law of 
Scotland, I am bound to say that it does not appear to me to be founded 
on any principle of justice or equity, or even of public policy, which jus- 
tifies its extension to the jurisprudence of other countries.~ There has 
certainly been a tendency to limit its application even in England. In 
the case of Adamson z. Jarvis, 4 Bing. 66, Best, C. J., in delivering the 
judgment of the court, referred to the case of Phillips v. Biggs, Hard. 
164, which he said was never decided ; ‘but the Court of Chancery 
seemed to consider the case of two sheriffs of Middlesex, where one 
had paid the damages in an action for an escape, and sued the other for 
contribution, as like the case of two joint obligors.’ He then proceeded 
as follows : ‘From the inclination of the court in this last case, and from 
the concluding part of Lord Kenyon’s judgment in Merryweather z. 
Nixan, 8 T. R. 186, and from reason, justice, and sound policy, the rule 
that wrongdoers cannot have redress or contribution against each other 
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is confined to cases where the person seeking redress must be presumed 
to have known that he was doing an unlawful act.’ If the view thus ex- 
pressed by the Court of Common Pleas be correct (and I see no reason 
to dissent from it), the doctrine that one tort-feasor cannot recover from 
another is inapplicable to a case like that now under consideration.” 


Lord Watson said : — 

“ From these authorities, which are to some extent conflicting, and in 
other respects are not so definite as one could wish, I think the follow- 
ing conclusions may be derived. They are at variance in so far as they 
directly relate to the existence or non-existence of a right of relief 
among those persons who have incurred civil liability by acting together 
in the perpetration of an offence against the criminal law. But it does 
not appear to me that the dicta of those writers who negative the exist- 
ence of such a right can be held to contemplate every case of gwast- 
delict, whatever be its nature. They primd facie refer to proper delicts, 
and might ex paritate rationis be extended to every guasi-delict which, 
according to the phraseology of Scotch law, sapit naturam delicti, but 
they cannot, in my opinion, be fairly read as referring to guasé-delicts 
which involve no moral offence on the part of the delinquent.” 


' The rule on this point must inevitably be laid down by the 
courts, as announced in the Scotch case o1 Palmer v. Wick & 
Pulteneytown Steam Shipping Company, and the Pennsylvania 
case of Armstrong County v. Clarion County, and the other cases 
supra. Not only do good morals require this rule, but it is vitally 
necessary to the conduct of business under modern conditions. 
And, furthermore, the reason for the decision in Merryweather v. 
Nixan does not exist in the case of a merely negligent tort, not 
in itself unlawful or intentional. 

To illustrate the unwisdom of any rule but the one contended 
for, we may instance the bond given to a sheriff before he makes 
a levy. If the levy turns out to be wrongful, the sheriff is prop- 
erly held a wrongdoer as to the person aggrieved, but if to his 
act and to the bond indemnifying him Merryweather v. Nixan 
were to be applied, and if under that case his act were to be treated 
as intentional wrong, then the bond would be quite as ineffective 
to protect him as the implied assumpsit for indemnity. 

The courts, however, invariably uphold the right of a sheriff to 
require such bonds,' and thus show that Merryweather v. Nixan 


1 Bond v. Ward, 7 Mass. 123 (1810); Spangler v. Commonwealth, 16 S. & R. 68 
(1827) ; Chamberlain v. Beller, 18 N. Y. 115 (1858); Smith v. Cicotte, 11 Mich. 383 
(1863); Commonwealth v. Vandyke, 57 Pa. 34 (1868); Long v. Neville, 36 Cal. 455 
(1868) ; Grace v. Mitchell, 31 Wis. 533 (1872). 
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does not apply. In fact, Lord Kenyon in Merryweather v. Nixan 
clearly intimated that such a bond would be upheld. 

But if the purpose of such a promise of indemnity were treated : 
as illegal,—if the tort in such a case were held an intentional | 
wrong, — the courts will not enforce the contract.! 

All such contracts of indemnity against the possible conse- 
quences of negligent torts will be void and not enforceable in the 
courts if Merryweather v. Nixan were improperly extended to any - 9 
wrong except intentional or malicious wrong, or crime or misde- _ 
meanor. 

Any other rule than that stated in proposition II. would result 
in the railroad companies, factory owners, owners of buildings hav- 
ing elevators, and other persons who have insured against loss by 
negligence of their employees, finding the doors of the courts | 
closed to them when they bring assumpsit upon their policies to 
recover over the amounts of judgments against them for torts.” 

Proposition II. rests upon both reason and authority, and no . 
single case, it is believed, has been decided against it when the 
facts are analyzed. To lay down any rule other than that em- 


1 Colburn v. Patmore, 1 C. M. & R.73; s.c. 4 Tyrw. 677 (1834); Arnold z. Clifford, . 
2 Sumn. (U.S.) 238 (1835); Shackell v. Rosier, 2 Bing. N. Cas. 634; s. c. 29 E. C. L. . zi 
438 (1836); Atkins v. Johnson, 43 Vt. 78 (1870). @ 

2 The recent decision in the Admiralty Division of the High Court of Justice in 
The Englishman and the Australia (1895, P. 212) is a case of interest in consider- 
ing the validity of contracts insuring against the consequences of negligence. The ! 
case has been considered unsound by the writers of the most extensive treatise 
recently published in England on torts, — Clerk & Lindsell, Torts (2d ed. 1896), 56, 
note 4, — wherein the case is stated not to be distinguishable from the decision of the 
Lords in Palmer v. Wick & Pulteneytown Steam Shipping Company, L. R. (1894), H. L. 
(Sc.) A. C. 318. 

Bruce, J. (1895, P. 217), said in The Englishman and the Australia: “It was 
never decided in Merryweather v. Nixan that one wrongdoer could not sue another for q 
contribution, but that an implied promise to indemnify did not arise from the mere fact } 
of payment of the whole of the joint liability by one of several wrongdoers.” i 

The decision does not deny the validity of an express contract either for contribu- 
tion or indemnity in a case of joint negligence, but places the judgment on the ground 
that in the admiralty and upon the particular facts appearing in that case the law 
would not imply a contract for indemnity or contribution. It is difficult to understand 
how the court reached the conclusion that an express contract would be upheld while 
the law would not imply one, but in any event the case, if deemed in conflict with i 
Palmer v. Wick, where the right to contribution for joint negligence was distinctly q 
recognized by the House of Lords, cannot be regarded as an authority against contri- 
bution in such a case. The principal importance of the decision of Bruce, J., lies, it is 
believed, in the distinct statement contained in his opinion to the effect that express 
contracts — such as the insurance contracts mentioned in the body of this paper — will 
be upheld by the courts. 
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bodied in II. would be against good conscience, and would be a 
blind, hidebound application of the principle of Merryweather v. 
Nixan to a state of facts in which the reason for that decision has 
no existence. 

Not only are both of the propositions believed to be sustained 
by the decided cases, but when the subject is broadly considered 
and thoroughly understood, the courts, influenced alike by the 
authorities and by the ethical principles involved, surely must an- 


nounce the law as stated. ‘ 
Theodore W. Reath. 


PHILADELPHIA, August 12, 1898. 
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THE LAW AND ITS LIMITATIONS. 


T is generally agreed that the functions of government are 
three: legislative, judicial, and executive! And it is often 
assumed that it is the part of the executive to execute the law. As 
a matter of fact, however, the great bulk of the law in the United 
States, so far as its forcible execution is concerned, is executed by 
sheriffs and their deputies, or other similar officers, who take their 
orders directly from the courts and are responsible to them.? 
And the courts, in the exercise of their judicial function, issue 
these orders with reference to each particular case without con- 
sulting the executive department of the government. It is true 
that many writs read like orders from the chief executive to an 
inferior officer,® but this is merely a fiction due to the assumption 
aforesaid. De facto, the orders come from the courts; that is, from 
the judicial, not the executive department. As Mr. Justice Holmes 
has put it, ‘the command of the public force is intrusted to the 
judges in certain cases.”* The law, therefore, may be described 
as substantially those rules which are used by the courts in deter- 
mining when and to what extent the public force shall be used 
against individuals in time of peace,®>— the government being sued 
by its own citizens by its own consent and not as a matter of law.® 


1 In the convention which framed the Constitution of the United States the first 
resolution was that “a national government ought to be established, consisting of a 
supreme legislative, judiciary, and executive.” Journal of the Federal Convention, 
82, 83, May 30, 1787. 

2 It seems to be the other way in France, where the persons who actually execute 
the law really belong to the executive department, and for mistakes in execution are 
responsible, not to the courts, but to their executive superiors, under a droit adminis- 
tratif which has no counterpart in the United States, 

8 The writs in the Federal courts, for instance, read like an order from the Presi- 
dent of the United States. 

4 Mr. Justice Holmes, The Path of the Law, HARVARD LAW REVIEW, x. 457. 

5 “The thing to remember is that coercion by the State is the essential quality of 
the law, distinguishing it from morality or ethics.” John F. Dillon, LL.D., The Laws 
and Jurisprudence of England and America, 12. 

6 “Tt is a fundamental principle of our jurisprudence that the Commonwealth can- 
not be impleaded in its own courts except by its own consent clearly manifested by act 

of the legislature.” Op. of Mr. Chief Justice Gray, in T. & G. R. R. Co. v. Common- 
wealth, 127 Mass. 43. 
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From the point of view of an individual, a collision with the 
public force is obviously a serious matter. Consequently, most 
individuals try to avoid one and govern their conduct accordingly ; 
and thereupon the rules which determine the use of the sheriff have 
at once the effect of rules of conduct for individuals.! There are, of 
course, exceptional cases. The Fugitive Slave Law? could hardly 
have been described as a rule of conduct in Massachusetts, because 
most Massachusetts people preferred to risk a visit from the sheriff 
rather than return fugitive slaves. Other deplorable instances will 
occur to the reader. It is sufficient here to observe that they are 
rare. Most people make most of their conduct conform to most 
of the law. It is accordingly substantially, although not perfectly, 
correct to describe the law as a body of rules of conduct for in- 
dividuals, just as we describe a diamond as a precious stone; that 
is, not by describing the thing itself, but rather by describing its 
effect on us, and our consequent attitude towards it. 

There is, however, in this description, besides the slight margin 
of inaccuracy already stated, a further difficulty, or more correctly 
speaking, a need of further explanation. Such a description tends 
to imply that the law, in so far as it is a set of rules of conduct, is 
a single set of rules; and this is not true. The orders for the use 
of the public force are given by the judges. Consequently, the 
rules by which a judge decides whether he will or will not order 
the sheriff to act in any given case are for him, in the exercise 
of his judicial function, rules of conduct, pure and simple. They 
are the rules by which he decides what he will do. Consequently, 
the law is not a single set, but a double set, of rules of conduct. 
It is primarily a set of rules of conduct for judges in the exercise 
of their judicial function. It is, secondarily, in its effect, a set of 


1 Most definitions of the law assume that the law is primarily a rule of conduct. 
Blackstone, for instance, following Hobbs, defines municipal law as “a rule of civil 
conduct prescribed by the supreme power in a State, commanding what is right and 
prohibiting what is wrong.” 1 Bl. Comm. 44. But so far as the writer knows, no 
such definition of the law has been generally accepted as satisfactory. See remarks of 
Judge Dillon in “ Laws and Jurisprudence of England and America,” page 9. Further- 
more, Blackstone himself says that “all jurisdiction implies superiority of power. .. . 
And if the prince gives the subject leave to enter an action against him . . . in his own 
courts, the action itself proceeds rather upon natural equity than upon municipal laws. 
For the end of such action is not to compel the prince ... but to persuade him.” 
1 Bl. Comm. 242, 243. See also the remarks of Mr. Justice Holmes, HARVARD LAw 
REVIEW, x. 462: “The duty to keep a contract at common law means a prediction that 
you must pay damages if you do not keep it, — and nothing else.” 

2 Acts of the 31st Cong. 1st Sess. Chap. LX., approved Sept. 18, 1850. 
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rules of conduct for individuals, In either aspect, as rules of con- 
duct it must look for its ultimate justification to all those consid- 
erations based on morality by which conduct is regularly tested. 
Only in any particular case the conduct of the judge may be sub- 
ject to one set of considerations, and the conduct of the parties to 
an entirely different set. For instance, how far a judge ought to 
interfere in trouble between members of the same family is one 
question. How a man ought to treat his wife is another question. 
Consequently, between conduct becoming a gentleman, on the one 
hand, and, on the other, conduct so gross that a divorce court will 
interfere, is a middle ground, including various degrees of brutality 
that may be technically within a man’s “rights.” But it does not. 
follow from this that it is right for him to behave like a blackguard. 
Conclusions drawn with reference to the conduct of the judge are 
not to be transferred either consciously or unconsciously to prem- 
ises referring to the conduct of the parties. It is only by keeping 
these two positions separate, drawing separate conclusions from 
each point of view, comparing these conclusions, and -confining 
the law to the extent to which they overlap,— it is only in this 
way that the law, so far as it goes, can be kept in accord with 
morals, justifying its nomenclature borrowed from morals, and at 
the same time the liberty of the citizens, including the freedom, 
in many cases, to make mistakes and suffer their natural conse- 
quences, can be preserved. All those conclusions drawn from one 
point of view, and not covered by conclusions drawn from the other 
point of view also, are not properly within the law. For instance, 
from the point of view of the individual a man should not covet 
his neighbor’s goods. But from the point of view of the judge a 
court ought not to give orders in matters of which it cannot be 
reasonably certain. And it cannot be reasonably certain of what 
goes on in other men’s minds, there being no such thing as general 
telepathy. Consequently, the passion of covetousness is not prop- 
erly within the law, and the law is confined to what theologians 
call external morality.!. This is undoubtedly a limitation from one 
point of view. But because we naturally refer limitations to the 
subject-matter of our inquiry rather than to the point of view from 
which we regard it, especially if that point of view is a more or less 
unconscious one, we often speak of such instances as limitations of 


1 Sir Frederick Pollock, Justice according to Law, HARVARD LAW REVIEW, ix. 
303- 
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the law. Whereas, what we should do in such a case is to speak 
of the law as limited individual morals. All those rules, such as 
the Statute of Limitations, the Statute of Frauds, and the Insolv- 
ency Acts, rules that owe their existence and look for their justifi- 
cation not to what individuals ought to do, but to what judges 
ought not to make them do, are instances of this kind of limitation. 

Let us now turn, by way of comparison, to a limitation of the 
law in the strict sense of the phrase, —a limitation of the law itself. 
The law is generally studied as a science. But the practical ex- 
pression of it is by the judges in the actual decision of cases,! and 
this is not a science at all, but an art. It is, indeed, always an art 
to give practical expression to anything, and it is just as truly an 
art to decide cases by a rational ascertainment of rules and their 
rational application, as it is to decide any other sort of question, 
medical, military, or zsthetic. Furthermore, every art has its 
own peculiarities and their consequent limitations, and the art of 
deciding cases at common law is no exception. 

A decision at common law differs from a decision in any other 
profession in its quality as a precedent. A surgeon, for example, 
in deciding between an aneurism and an abscess, knows that his 
decision will be justified alone by the result. If he is right, the 
reasons for his decisions are of secondary importance. If he is 
wrong, if he opens an aneurism, mistaking it for an abscess, and 
the patient dies on the table, his reasons.are at best an excuse. 
But it is not so in the law. A judge generally feels bound to fol- 
low some previous decision, and shrinks from carrying his own any 
further than he can teach it. The judgment in Dumpor’s Case,” 
for example, may have worked admirable justice between the 
parties. It may have been very unfair in the lessors in that case 
to insist on the clause in their lease against assigning, after having 
sanctioned an “ absolute” assignment “ guzbus cumque,” which the 
parties may have understood to mean “‘ anyhow ” as well as “ to any- 
body.” But that is not the reason given by the court for its judg- 
ment. And when no one understands the reasons that are given, 
when Lord Eldon says that it has always struck him as extraor- 
dinary,? and Sir James Mansfield says that the profession have 
always wondered at it,* the case is, professionally speaking, a fail- 


1 Advisory opinions of the justices, even when constitutionally required, are not 
part of the law. Green v. Comm., 12 All. 155, 164. 

2 4Co. 119 b. 8 Op., Brummel v. McPherson, 14 Ves. Jr. 173. 

* Op., Doe v. Bliss, 4 Taunt. 735. 
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ure. The result is that, while in all other professions the half of 
art may be taught, but the artist needs the whole, the art of decid- 
ing cases at common law is limited to that part which can be 
taught. What the judge or the lawyer cannot explain to some one 
else, he has very little use for. Every one has heard of the dryness 
of the law, and this is what the expression means. The lawyer 
instinctively limits his point of view and his mental processes to 
those that are transferable, to those that he can explain and teach 
to some one else. It may perhaps be suggested that all reasoning 
is transferable so that another can understand it. But if the intel- 
lectual ability to deal with new data be taken as the test for reason- 
ing, this is very far from true. Reasoning in this sense has two 
steps: first, sagacity, or the ability to pick out the important facts 
which generally constitute the minor premise of the syllogism; and 
second, learning, that is, the ability to recall readily all the known 
consequences, concomitants, and implications from those facts 
which generally constitute the major premise! The first step is 
the more difficult one. It is the part that requires insight; it is 
the part that cannot be taught. Take, for instance, a decision in 
another profession. On the third day at Gettysburg, General Hunt, 
the Federal Chief of Artillery, came to the conclusion that the 
Confederate cannonade was intended to produce a reply from the 
Union guns until their ammunition was exhausted, prior to an ad- 
vance of the Confederate infantry in force. He accordingly applied 
to headquarters for permission to cease firing, that he might re- 
_ serve the Union ammunition.2 The correctness of his decision is 
now a matter of history. The major premise, the rule that when 
the enemy is trying to exhaust your ammunition, you must reserve 
it, is something that any man could learn. The minor premise, the 
fact that the enemy was then and there trying to exhaust the Fed- 
eral ammunition, was.a fact to be picked out from all the perplexing 
incidents of a great battle, —a fact that could not be taught, and 
that at least one corps commander on that day failed to realize.’ 
Suppose, now, for a moment, that General Hunt, when he went 
to headquarters, instead of going as a soldier to a soldier who 
knew how to valuea soldier’s opinion, had felt the burden on him 


1 James, Psychology, pp. 353 ¢¢ seg. 

2 Battles and Leaders of the Civil War, Vol. III. pp. 372-374. 

3 Hazards’ batteries (the artillery of the Second Corps), acting under instructions 
from their corps commander, had exhausted their long-range projectiles before the 
Confederate infantry began to advance, and with the exception of a few shots were 
silent until the infantry was within canister ae Ib. 375- 
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to establish his position by evidence that would appeal, not to his 
mind, but to the mind of some one else. What would have become 
of his decision in that case? Could he have fully explained, even 
to himself, much less to anybody else, precisely why he thought 
as he did? He was a personal friend of a gentleman on the other 
side, and they had studied the uses of artillery together before the 
war. Could he have explained, even to himself, the precise extent 
to which the result of this intimacy influenced his decision, or of 
half a dozen other similar considerations ? And yet no one doubts 
that the value of a decision in any other profession except the law 
lies in just such considerations as these, — considerations that a 
lawyer necessarily disregards. Evidence that appeals to his mind 
alone is for him useless. His work deals with what is transferable, 
—with what he can explain and teach to some one else. His 
highest title is Learned. The rest of the work, the part’ where 
sagacity and insight are required, he turns over to the jury. And 
the line between the functions of the court and those of the jury 
follows very closely the line dividing matter decided by learning, 
from matter decided by sagacity. It is often said that the court 
decides matters of law; but the court also decides all those ques- 
tions of fact which require uniformity, that is, all those matters 
where a decision in one case can be readily made by following a 
decision in a previous case.'' On the other hand, where there is 
no opportunity for precedent or learning, the questions are left to 
the jury, — questions of law as well as of fact. In a suit for negli- 
gence every single thing that every person, in any way connected 
with the accident, did, may be known and undisputed, and the case 
may be reduced to a question of conduct, pure and simple. But if 
the accident occurred in the management of some new machine 
or some new enterprise, or when the circumstances are so com- 
plicated as to present a new situation, “ even if the facts are undis- 
puted, the question whether either or both of the parties were 
at fault is for the jury.” ? 


1 Prof. J. B. Thayer, Law and Fact in Jury Trials, HARVARD LAW REVIEW, iv. 
159-161. 

2 Kerrigan v. West End St. Ry. Co., 158 Mass. 305. How far the repugnance to 
new facts is characteristic of lawyers learned in systems other than the common law 
may perhaps be doubted. The reader will at once recall Lord Mansfield’s delicate 
scorn when he observed that the Roman tribunals at once, and the English at last, 
decided according to the undisputed intent of the testator, which was manifest on the 
face of the will, and yet not categorically set down in words. Op. in Frogmorton v. 
Holliday, 3 Burr. 1618, 1624. 
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Many instances of the effect of this devotion to precedent will 
occur to the reader, the inferior nomenclature of the law being 
perhaps the most common.! But there is one instance so striking 
that I think it worth while to mention it at length. Before the 
case of Priestly v. Fowler,? there was a rule of conduct, known 
now as the fellow-servant rule, so regularly observed that the 
courts had never had occasion to pass on it. A servant simply 
never thought of suing his master for injuries caused by the negli- 
gence of a fellow servant. Priestly v. Fowler was decided in 1837. 
A little before this time machinery had made its appearance as a 
factor in civilization, and business corporations were formed to put 
it in general use. There then grew up a class of persons employed 
in operating this machinery and earning dividends for these cor- 
porations, a class now called employees,? which had not before 
existed. They were as different from servants as servants were 
from soldiers. The servant occupied a close personal relation 
towards his master, ministering to his master’s wants and doing 
his master’s bidding, and fighting in his defence, if necessary. A 
son could not do much more,® and a loss of service meant the loss 
of much that a son might do for his father. In short, the relation 
was that of a status, and the servant owed his master a certain 
allegiance. To kill his master was more than murder, it was 
petit treason.’ This close personal relationship gave the con- 
ception of a servant a dignity that made it at once suited to polite 
society and applicable to the highest relations. If you accepted a 
challenge, you stated that you were very much at the gentleman’s 
service. If you received a formal communication, you were in- 
formed at the end of it that the writer had the honor to be your 


1 “The ambiguity in the meaning of terms, which is perhaps the chief reproach of 
our law... .” Gray, The Rule against Perpetuities, page iv. 

23M.& 

8 According to Murray’s Dictionary, “employé ” first appeared in English in 1834, 
and was used by John Stuart Mill in 1848. “Employee” first appeared in America in 
1854. 

4 A servant could justify an assault in defence of his master. 2 Roll. Abr. 546. 

5 Blackstone describes the duties of a child as “subjection and obedience” during 
minority. 1 Bl. Comm. 453. 

® An action for loss of service was (and is) the only remedy by which a parent could 
recover for injuries toa child. Grinnell v. Wells, 7 M. & Gr. 1033, 1041. 

7 “ And petit treason doth presuppose a trust and obedience in the offender, either 
civil, as in the case of a wife or servant, or ecclesiastical... .” Coke, 3d Ins. 20. 
“If a child live with his father as a servant,” to kill his father was petit treason, but 
not otherwise. 1 Hale P. C. 380. It was petit treason to kill a former master from a 
grudge taken during the time of service. Ib. 
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very obedient servant. If you fought for your King, you were in 
his service; if you worked for him at home, you were still in his 
service. The King himself could be no more than a servant of 
his Lord and Master, the Redeemer. The worship of the Deity 
was Divine service. And the worshippers felt no incongruity 
between referring to themselves as “ we, Thine unworthy servants,” 
and to the Deity as “Our Father.” Now strike out everything 
personal from the conception of a servant, everything that leads 
him to feel that he is doing something for somebody else, and 
what is left is the employee. There is not asingle noble use of the 
word “servant” or “service,” for which “ employee ” or “ employ- 
ment” could be substituted. It is not surprising, therefore, that 
employees at once acted differently from servants, and began suing 
their employers, both in England and America, for injuries caused 
by the negligence of co-employees.!_ The courts, however, were 
devoted to precedent. They were the legitimate product of the 
view that somewhere or other, “zz nubibus or in gremio magis- 
tratuum, there existed a complete, coherent, symmetrical body 
of English law of an amplitude sufficient to furnish principles 
which would apply to any conceivable combination of circum- 
stances.” As a matter of course they looked for precedent ; and 
almost as a matter of course they applied to employees the recog- 
nized principles applicable to servants, because servants were more 
nearly like employees than any other class of persons. But they 
were not just like employees. A true servant owed his master an 
allegiance that was not due to any mere contract. No contract 
could put a servant and a son on substantially the same footing, or 
make the murder of a master petit treason. The employee, on the 
other hand, was entirely a creation of contract, and the courts, in 
introducing a term into that contract, whether as to suing for 


1 Murray v. S.C. R. R. Co., 1 McMullan, 355 (railway employee, South Carolina, 
1841); Farwell v. B. & W. R. R. Co., 9 Met. 49 (railway employee, Massachusetts, 
1842); Hutchinson v. York, Newcastle, & Berwick Ry. Co., 5 Ex. 343 (railway em- 
ployee, England, 1850); Bartonshill Coal Co. v. Reid, 3 McQ. 266 (miner, Scotland, 
1856). 

Priestly v. Fowler, 3 M. & W. 1, presented the fellow-servant question rather by the 
pleadings than by the facts. The evidence relied on showed that the accident was 
due to the negligence of the master himself. After a verdict on this evidence for the 
plaintiff, the defendant made a motion in arrest of judgment for insufficiency of the 
declaration which set forth the negligence of a fellow servant; and prevailed. Sword 
v. Cameron, 1 Scotch Sess. Cas., 2d series, 493, 1839, seems also to have contained 
much evidence of the master’s negligence. 

2 Sir Henry Maine, Ancient Law, 31. 
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injuries caused by the negligence of co-employees, or as to any 
other matter, were inevitably acting on one side of the bargain or 
on the other. When, therefore, the courts “ implied’ a term that 
the master should not be liable, there was only one thing left for 
the employee to do; that was to get the legislature to invent a 
term on the other side. The result was the English Employers’ 
Liability Act, of 1880, which was followed in Alabama in 1885, in 
Massachusetts in 1887,! and later in other States. 

Not the least interesting part of these acts are the clauses re- 
stricting them from having any application to real servants. What 
the courts confounded, the legislature was able to keep separate. 
The result is that the fellow-servant rule is in precisely the same 
position to-day as it was at the beginning of the century. 


G. Hay. 


1 43 & 44 Vict. ch. 42; Ala. Code, 1886, pars. 2590-2592; Mass. Acts of 1887, ch. 270. 
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THE Law ScuHooL. — The Law School opens with an entering class of 
about the same number as last year. Full statistics will as usual appear 
in the December issue. 

In the last annual report to the Board of Overseers the Committee on 
the Law School recommended especially that the staff of instructors be 
increased, that the number of students in the classes be diminished, and 
that more attention be paid to common-law pleading. It is interesting in 
this connection to note the changes in the curriculum. Professor Brannan, 
who has been a practising lawyer in Cincinnati, and for the last two years 
a professor in the Cincinnati Law School, will give the courses on Part- 
nership and Bills and Notes. The Bemis Professorship of International 
Law, founded five years ago, becomes a reality in the hands of Professor 
Strobel, late Minister of the United States to Chili, who has also filled a 
number of other diplomatic positions. ‘Thanks to the kindness of the 
Harvard Law School Association, the School this year has the unusual 
advantage of a series of lectures by Professor Dicey, Vinerian Professor 
of Law in Oxford University. One of the most gratifying announcements 
is that of Professor Williston’s return. He will take the new course on 
Bankruptcy this year, and there seems every prospect that next year he 
will resume his full classes. Mr. Swift, a practising lawyer in Boston, and 
for several years United States Marshal, takes the course on Sales. Mr. 
Westengard, LL.B., 1898, will conduct the course on Pleading, and will 
take charge of three of the sections in Criminal Law. Professor Wil- 
liams has resigned his chair, and Property II will be again conducted by 
Mr. Dodge. The course on Roman Law will be omitted. The new 
course on Patents will be given by Mr. Storrow, of the firm of Fish, 
Richardson, & Storrow. Damages, omitted last year, returns to the 
active list, as does New York practice. The Bail Courts, which were 
started last year to give practice in pleading, will be continued. Consti- 
tutional Law has become a three-hour course, and Carriers is increased 
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to two hours. Pleading, Property I, Torts, Bills and Notes, and Evi- 
dence are divided this year into two sections ; Criminal Law has four 
divisions. On the whole, then, there appears to be a general develop- 
ment in the directions recommended by the Committee of the Board of 
Overseers. 


GOVERNMENT OF TERRITORIES AND COLONIES. — The most important 
legal question brought into prominence by the war with Spain regards 
the attitude of the Federal Constitution towards government of newly 
acquired Territories. One branch of this question is wholly unsettled. 
In passing laws for Hawaii and for Porto Rico, is Congress to keep within 
the letter of the amendments, and the similar provisions of the Constitu- 
tion itself, or is it free to establish whatever colonial system it sees fit? 
Two cases, oddly enough, have arisen during the year in regard to pre- 
viously existing Territories which throw light upon the matter. In one - 
of them the court had to pass upon the constitutional right of a criminal 
in the Territories to a trial by twelve jurors. Thompson v. State of Utah, 
18 Sup. Ct. Rep. 620. The defendant committed larceny in Utah before 
it was admitted to the Union as a State. After Utah became a State he 
was tried and convicted by eight jurors, in accordance with a provision 
in the Utah constitution. If the prisoner had been entitled to a trial by 
twelve jurors when he committed the crime, the provision in the Utah 
constitution would, so the court held, be ex fost facto, and void as re- 
garded him. The court decided that the Sixth Amendment, guaranteeing 
a trial by twelve jurors, did extend to Utah as a Territory, and hence that 
the trial was invalid. The reasoning was comprehensive, and would seem 
at first sight to settle the question. But since a United States statute 
expressly extended the Federal Constitution to the Territory of Utah, the 
opinion of the court is merely an addition to the line of dicta that are to 
the same effect. 

Another case, decided in the Circuit Court of Appeals, tends in the op- 
posite direction. ndleman v. United States, 86 Fed. Rep. 456 (C. C. A. 
Ninth?Cir.). The question was whether or not certain restrictive liquor 
legislation for Alaska was constitutional. The objection, among others, 
was made that the law amounted to a deprivation of property, and 
was therefore invalid. The court answered, not that this objection was 
based upon a misconception of the Fifth Amendment, — which would 
have been a very good answer, and herein lies the weakness of the 
decision, —but that this argument found its refutation in the fact that 
Alaska was not formed under the general terms of the Constitution, and 
that the law in question was justified by the full power of Congress 
over the Teriitories. 

The point of difference is clear, Alaska and Utah may indeed be dis- 
tinguished on the ground that when Congress formed the territorial gov- 
ernment of Utah and admitted a representative, by that act, even in the 
absence of an express statute, it extended the constitutional provisions to 
Utah. In the case of Alaska no such extension has been made. Alaska 
would thus be the basis by which to judge Porto Rico. No distinction of 
this sort, however, is hinted at in the Supreme Court decisions, and it is 

not likely to be made. The probability is that the dicta, of which the 
Utah case gives an example, will be followed and applied to the colonies. 
Yet it is not too late to point out that there is no authority which has given 
at all an adequate treatment to the matter. Mr. Justice Bradley himself 
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admitted that the personal rights granted by the Constitution extended 
to the Territories only by necessary inference. Mormon Church v. United 
States, 136 U. S. 1, 43. But why, it may be asked, is this inference 
necessary? If it is necessary, it should apply equally to the control of 
tribal Indians; but in dealing with them Congress has never felt itself 
limited by the amendments or by the analogous clauses in the Constitu- 
tion itself. On principle, the Constitution is not to be regarded as a 
curb on a dangerous legislature, nor did the framers so regard it. Per- 
haps they never thought of colonies except with vagueness.; but if they 
did, they surely did not intend to set up hard rules for their government. 
Much less were the amendments intended for the present contingency, 
being framed for what was felt to be a lack in the existing state of affairs, 
to protect the people of the States then existing, and possibly the subse- 
quent States that might be admitted. 2 Lloyd, Debates of Congress, 224, 
227. When colonies come, we cannot suppose that the Constitution or its 
amendments were meant as checks upon the nation’s necessary political 
experience, and we should avoid any inferente tending to give them that 
effect. Politic or impolitic as the possession of colonies may be, Con- 
gress should be unfettered in devising a system of laws for them. 


Tue LiaBiLity oF LANDOWNERS TO CHILDREN. — The conclusion was 
reached in a recent leading article that upon principle the law ought not 
to impose upon a landowner a special liability to children entering his 
land without permission, although the children were attracted by his 
method of making beneficial use of his premises. 11 HARvARD Law 
REVIEW, 349, 434. There is upon this question a remarkable conflict of 
authority. The line of decisions has attained a certain notoriety as the 
“turn-table cases ;” but an exhaustive review of the authority must in- 
clude, as did the principal article, an examination of collateral cases 
where the injury was the result of other beneficial user. 

In the few months since the publication of the article referred to the 
main question has been considered in several decisions. Of first impor- 
tance are the decisions in jurisdictions where the question was yet an 
open one. In the very case of injury from a turn-table two New Jersey 
courts, — the Supreme Court and the Court of Errors and Appeals, — 
declare in able opinions, though with dissent in each case, that there is 
no special duty cast upon the landowner to protect the child. On the 
other hand, the Illinois court, in the case of an injury in a grain elevator, 
evidently inclines to the opposite view. In Michigan, the court distin- 
guishes an unguarded street car from a turn-table ; yet the decision notes 
the conflict of authority, and cautiously inclines toward the decisions for 
the landowner. Again, the North Dakota court held for the landowner 
in the case of an injury to a child by coming in contact with moving shaft- 
ing; and in a dictum an opinion is clearly indicated adverse to the turn- 
table cases. Upon the whole, then, these last cases distinctly follow the 
tendency of the decisions of late years to deny that the landowner is 
under any special liability to the child. Zuress v. New York, S. & W. 
R. R. Co., 40 Atl. Rep. 614 (N. J. Sup.) ; Delaware, L. & W.R. R. Co. 
v. Reich, 40 Atl. Rep. 682 (N. J. C. A.) ; Kaumeier v. City Electric Ry. 
Co., 74 N. W. Rep. 481 (Mich.) ; O'Leary v. Brooks Co., 75 N. W. Rep. 
919 (No. Dak.) ; Siddall v. Jansen, 48 N. E. Rep. 191 (Ill). 

When a State has once committed itself to the turn-table doctrine that 
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State cannot be expected to depart from it upon the precise facts ; but 
in such States the policy first declared by Minnesota is followed, and the 
courts refuse to extend the principle to cases of other beneficial user of 
land, however undistinguishable those cases be in principle from the turn- 
table cases. The case for the child will receive some support from a late 
English decision that a landowner is under a special liability to keep that 
part of his premises which abuts upon a highway safe for children. Re- 
cent American authority, however, upon the collateral question, inclines 
wholly the other way. Indeed, it commends itself to common sense that 
“a landowner cannot be bound to guard every stairway, shed, tree, and 
open window so that a child cannot climb to a precipitous place and fall 
off,” or “ every pond and excavation so that he fall not in,” or “every 
switch yard and mill so that he do not enter,” or “every coil of rope on 
shipboard, that he be not entangled.” And so the several cases hold. 
San Antonio & A. P. R. R.v. Morgan, 45 S. W. Rep. 189, s. Cc. 374, 
Ss. C. 46 id. 28 (Tex.) ; Harred v. Watney, 73 Law Times Rep. 788 ; 
Hackney v. Wolloston, 75 N. W. Rep. 1037 (Minn.) ; Stendall v. Boyd, 75 
N. W. Rep. 735 (Minn.) ; Jackson v. Louisville & N. R. R., 46 S. W. 
Rep. 5 (Ky. C. A.) ; Buck v. Amory Co., 1 N. H. Reporter, 182. 

The general result of these late authorities is to eliminate the fiction of 
an “implied invitation ” or “ allurement,” or a “constructive intent” from 
the argument for the child, and to eliminate the theory of the absolute 
immunity of the landowner from obligation to trespassers from the argu- 
ment for the landowner. There remains a clear issue of public policy: 
does the danger of occasional harm to children outweigh the benefit to 
the community of leaving owners unfettered in making beneficial use of 
their land? 


THE Ricut To Privacy. — It has long been public opinion that there 
must be found some principle of law to protect the privacy of the indi- 
vidual from the paragraphs, caricatures, and advertisements of the public 
print. A development in the law to meet this opinion would seem to be 
arrested by a recent decision in the Queen’s Bench Division. Dockredl v. 
Dougall, 78 Law Times Rep. 840. In this case the plaintiff was a phy- 
sician, the defendant, the owner of a medicine called Sallyco. In an 
advertisement of his medicine the defendant published of the plaintiff, 
with substantial truth, but without authorization: ‘‘ Dr. Morgan Dockrell, 
physician to St. John’s Hospital, London, is prescribing Sallyco as an 
habitual drink. Dr. Dockrell says nothing has done his gout so much 
good.” For this the plaintiff brought an action; but the suit was dis- 
missed upon the ground that there was no injury to the plaintiff’s prop- 
erty or reputation. 

The present actions for defamation fail to give a remedy in two classes 
of cases where there may often be actual wrongs. When a statement is 
false but is neither libel fer se nor a cause of pecuniary loss, and when 
a publication is true, there are no actions for defamation. The existence 
_ of this unredressed residue in the law governing publication has given 
rise to the question whether the modern law does not recognize some- 
thing in the nature of a right to privacy to protect personal appearance, 
sayings, acts, and personal relations from unwished publicity. This 
hypothesis of a right to privacy has appeared by way of dictum in late 
American reports. Schuyler v. Curtis, 174 N. Y. 434. The tendency of 
English authority has also been definitely in the same direction until] 
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the refusal of a remedy in the principal case. Prince Albert v. Strange, 
2 De G. & Sm. 652. The general result has been that with various 
reasons and in varying ways relief has been given in the case of some 
outrages against privacy ; but the existence of a special category of rights 
to privacy has not been clearly realized, or the limits precisely defined. 
Dixon v. Holden, L. R. 7 Eq. 488. 

The principle upon which a right against an invasion of privacy de- 
pends appears from a simple analysis of rights. Even crudest common 
law protected the person from more than mere batteries: it considered 
assaults and insults trespasses as well. The essential element in the 
trespass was the invasion of the person against the person’s will. As sen- 
sations grew more intense, that became an invasion of the person which 
a ruder age did not so consider. The redress for the invasion of privacy 
may then well be a modern phase of the protection given to the person 
since the ancient trespass. If this view be correct, any publication which 
invades the privacy of a private individual, or such privacy of a public 
individual as he had not forfeited by his position, is a prima facie injury 
without more damage. 


MANpDAMuS To A GOVERNOR. — New York State has joined the ranks of 
those who deny that a State court can control the governor by manda- 
-_ mus. People v. Morton, 50 N. E. Rep. 791 (N. Y.). The governor of 
New York is ex officio one of the Trustees of Public Buildings. In this 
capacity he is bound under a State statute to give preference to discharged 
Union soldiers as servants in the Capitol buildings, and, moreover, not to 
remove them except upon proof of incompetency. ‘The statute is strin- 
gent; it allows the soldier to enforce the rights thus conferred by man- 
damus. ‘The relator in the principal case was a discharged Union soldier 
who ran the elevator in the New York Senate building until he was re- 
moved without cause. He thereupon applied for a mandamus to compel 
the trustees, among them the governor, to reinstate him. The Court of 
Appeals, however, with a single dissent, held that the mandamus against 
the governor could not be granted, and contented itself with a simple 
affirmation that the relator had been improperly removed, and was entitled 
to be reinstated. 

Questions of this sort are what test the balance of our constitutional 
form of government. Some courts, following the dictum of Chief Justice 
Marshall, that it is not the office, but the character of the act to be per- 
formed, that turns the scale, while refusing to interfere with the executive 
in regard to acts which call for the exercise of his discretion, issue com- ~ 
mands to a governor to do acts in regard to which he has no choice 
when once he has read the statutes and applied the rules to the facts be- 
fore him. Tennessee & Coosa R. R. Co. v. Moore, 36 Ala. 380; Marbury 
v. Madison, 1 Cranch, 380. But is not this proceeding a farce? With- 
out a resort to the fiction invoked by Mr. Justice Haight in the principal 
case, that the governor is the successor of the king at common law, — 
which with all deference he is not, but rather an officer co-ordinate with 
the court, to both of whom separate functions are delegated by the sov- 
ereign people, — without the aid of that fiction, objections to this man- 
damus are revealed by a study of the theory of the Federal and State 
constitutions. Co-ordination and inter-dependence of the different 
branches of the government are the rule. Although the courts have 
the power of declaring what the law is, and so far seem to be above 
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the executive, who must apply the law, this superiority extends no farther. 
It is a concession necessary for the consistency of government. The 
judicial is really the weakest of the three departments, and depends 
upon the executive for its backbone. Deprived of this source of strength 
the court is powerless against any one, not to speak of the executive itself. 
Any disregard of a mandamus by the chief executive the court could not 
punish, and the result of issuing the mandamus could be only to bring the 
court into contempt. Zhe State v. The Governor, 25 N.J. L. 331. This 
reason applies as fully to the governor of a State, within his own sphere, 
as to the President of the United States. Each in his way is supreme. 
It is idle, moreover, to draw distinctions between ministerial and dis- 
cretionary acts. Every act involves a certain exercise of judgment, and 
the distinction can be only one of degree. The chief executive of any 
State in the matters intrusted to him is his own judge, and claims upon 
him for the performance of his official duty are beyond the cognizance 
of the courts of his State. If he ignores the law, impeachment, not man- 
damus, is the remedy. 


THE RIGHTS OF UNBORN CHILDREN. — The question whether an un- 
born child has civil rights, — whether an infant may recover damages for 
injuries received before birth, —is a rare one in the law. It was squarely 
raised, and decided against the child, in Dietrich v. Northampton, 138 
Mass. 14, and discussed in Walker v. Gt. Northern Ry. Co., 28 L. R, 
(Ireland), 69. It has now been brought up again in A//aire v. St. Luke’s 
Hospital, Appellate Court, First District of Illinois, 30 Chic. Leg. News, 
333. There the plaintiff's mother was received by the defendants, a 
lying-in-hospital, for treatment during child-birth. The defendant’s neg- 
lect, — which was clearly tortious as to the mother, — was the direct 
cause of an injury to the plaintiff while still in the womb. It is hard to 
imagine a case in which the facts would be more favorable to the child 
and more likely to prejudice a court, but it was held that the child could 
not recover for his injury. 

The position of a child en ventre sa mere in the other departments of 
the law gives little sanction to a proposition for granting them civil rights. 
They are considered in the law of property, but their rights do not come 
into existence until birth and then relate back. This fiction of relation 
dees not involve any idea of a child ex ventre sa mere as a separate entity, 
and at best is a special equitable provision. The criminal law is harder 
to understand. It is murder or manslaughter if one injures a child en 
ventre sa mere, and that child be born alive, and later dies of the injury. 
3 Inst. 50. Rex v. Senior, 1 Moo. C. C. 346. It is argued that every 
murder must of necessity be a tort, and that therefore there has been a 
tort against the child in the womb. The answer to this contention prob- 
ably is that the criminal law has made an error, though a very natural 
one, in placing this crime against the child in the category of murder; 
that the fundamental conception of homicide is the application of some 
force to a human being, a member of ‘society ; that this crime properly 
belongs in the category with the offence of procuring an abortion. The 
cases that have called the crime murder or manslaughter have stated no 
reasons, and the suspicious principle clearly forms no sound basis for 
analogy. 

And not only would it be without precedent in law to allow the child to 
recover damages for an injury sustained before birth, but it would create 
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an anomalous right. If the child has a right of action it must arise at 
the time of the injury, but at that time it is uncertain whether the child 
will be born alive, so that a right of action is created which is contingent 
on a subsequent irrelevant fact. Strong reasons of public policy too are 
against allowing this new right of action, — infinitely difficult questions 
of fact would come before juries, and the courts would be filled with 
cases brought in bad faith. 


THE PaRoL EvIDENCE RULE APPLIED TO WILLS. — An interesting case 
regarding the interpretation of a will has recently been before the Supreme 
Court of Pennsylvania. Jn re Root’s Estate, 40 Atl. Rep. 818. The will 
in question gave “unto my nephew, William Root, the sum of $1,000.” 
The testator had a true nephew, William Root. His wife also had a 
nephew of the same name. To explain this will, evidence was offered in - 
the Orphan’s Court of the surrounding circumstances and the declarations 
of the testator tending to show that the wife’s nephew was intended to 
take the legacy. The Orphan’s Court admitted the evidence, and decided 
in favor of the wife’s nephew. The Supreme Court, however, reversed this 
decision on the ground that when one person exactly meets the descrip- . 
tion in the will it is error to admit evidence of any kind to show that an- 
other person not exactly meeting the description was intended. 

Half a century ago this decision would have met with general approval ; 
but since that time there has been a steady growth of opinion that the 
rule here laid down is too narrow, and that whatever may be the case as 
regards direct declarations of intention, at least the courts may look fully 
into all other extrinsic circumstances. An instance of this growth ap- 
pears in Adbdot v. Middleton, 7 H. L. C. 68, where Lord St. Leonards said 
regarding the construction of a will, “ You are, by the settled rule of law, 
at liberty to place yourself in the same situation in which the testator 
himself stood.” In a subsequent case, Lord Cairns expressed himself 
to the same effect. Charter v. Charter, L. R.7 H. L. 364. Grant v. 
Grant, L. R. 5 C. P. 727, was a case exactly parallel to the Pennsyl- 
vania case. Evidence was there received to show that the wife’s nephew 
was meant, and Lord Blackburn distinctly repudiated the doctrine now 
urged by the Pennsylvania Court. To turn to American authorities, 
the words of the will considered in Patch v. White, 117 U.S. 210, 
exactly described an existing lot of land; yet when it appeared that this 
lot was not owned by the testator, the court righted the mistake by 
the aid of parol evidence. In England, then, and in the Supreme 
Court of the United States the strict rule laid down by the principal 
case is no longer adhered to. 

On principle, the Pennsylvania position is hard to support. The aim 
of the law of construction is to give effect as nearly as possible to the 
intention of the testator. This aim is measured on one side by a rule of 
evidence established by time, that the direct declarations of the testator 
must not be regarded in the search for his meaning. On the other side, 
it is limited by the Statute of Frauds, which requires that this meaning 
when found be expressed in writing. Within these bounds no rule is 
established by precedent which places further restraints upon the inter- 
preter ; and in reason there seems to be no need for sucha rule. Written 
words are but the symbols of the writer’s meaning, and at best imperfect 
symbols. The law requires not a perfect but only a sufficient expression, 
and this there may be although the words are not used in their strict 
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grammatical sense. It seems arbitrary to a degree to refuse effect to the 
author’s meaning when sufficiently expressed, simply because the language 
used might have been a better expression for another meaning if the 
author had entertained it. 


ARREST OF MISDEMEANANTS. — The case of Brown v. Weaver, 23 So. 
Rep. 388 (Miss. ), rules that when a deputy sheriff shoots a misdemean- 
ant who is fleeing to escape after arrest he exceeds his authority, and that 
the sheriff and his bondsmen are liable for the act of the deputy. It is 
generally admitted to be law that if a misdemeanant flees before arrest an 
officer may not kill him, even if it is not posssible to capture him in any 
other way ; and the court in the principal case see no reason why the 
power of the officer should be greater after arrest. The life of a human 
being seems to the court a weightier matter in the scale of public policy 
than the failure of justice in regard to a petty offender. Zhomas v. 
Kinkead, 18 S. W. Rep. 854 (Ark.) ; Reneau v. State, 31 Amer. Rep. 
626 (Tenn.). 

The opposite view seems to find its sole exponent in Mr. Bishop, Crim- 
inal Procedure, vol. i. § 161, and note. Mr. Bishop’s general argument 
is that it is necessary that the servants of the law have absolute power 
to enforce its commands. In a polemic note he puts the hypothetical 
case of a pugilist successfully defying a court because its servants have 
not the power to kill as a last resort. He relies also on the admitted rule 
of law that if any man, misdemeanant or felon, resists a legal arrest and 
is killed in the struggle, the officer is not liable, civilly or criminally. The 
cases the author cites do not support his contention. Such arguments 
fail to convince the ordinary mind. Surely the majesty of the law is not 
greatly lessened when an officer refrains from shooting his prisoner, nor 
is it probable that there would be any marked change in the general con- 
duct of misdemeanants if they learned that officers had no power to kill 
them. On the other hand, to put into the hands of an ordinary officer of 
uncertain discretion a power to kill fleeing and unresisting misdemean- 

ants is to create a very grave and immediate danger. 

It seems clear, then, not only that the result which the case reaches is 
sound, but also that the case is far from the line. The rigid rule that an 
officer may kill a fleeing felon, though not a misdemeanant, — adequate 
as it may have been in the old law, — is not satisfactory to-day. Modern 
ideas of public policy, vague and incapable of definition as they are in 
this regard, tend to limit the officer’s power toward felons as well. 


Is a VIEW BY THE JURY PaRT OF THE TRIAL? —A trial for murder is so 
laborious and protracted an affair that some courts are inclined to search 
far for reasons by which to avoid setting aside a trial once held for a 
mere technical error of procedure. The case of People v. Thorn, 50 N. E. 
Rep. 947 (N. Y.), is perhaps an example of this inclination. A murder 
had been committed under particularly atrocious circumstances. In the 
course of the trial, the jury were sent to take a view of the premises 
where the crime was committed. The prisoner at his own special request 
did not accompany them ; but when the verdict of guilty was finally ren- 
dered, he raised the objection that he had not been present through 
the whole trial, and was therefore entitled to be tried again. The 
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Court of Appeals overruled this objection (O’Brien and Bartlett, JJ., dis- 
senting). The possibility of the prisoner waiving his rights was passed 
over, and the decision was rested on the ground that he had, as a matter 
of fact, been present during the whole proceeding, that the view was not 
a part of the trial, and “that the knowledge acquired by the jury in in- 
specting the premises was to enable them to better understand the evi- 
dence and not to obtain original testimony.” The weight of authorities 
seems against this position: People v. Palmer, 43 Hun, 401 ;-People v. 
Bush, 68 Cal. 623; and the weight of reason is also opposed. In 
this particular case the absence of the accused does not seem to have 
influenced the decision. But under different circumstances it might well 
prove of great importance to have the opportunity of observing the con- 


- duct and actions of the jury when taking the view. Suppose, for instance, 


between the murder and the trial the premises had accidentally become 
changed in appearance, the jury noting the discrepancy between the tes- 
timony and the facts might draw conclusions of vital moment against the 
defendant’s witnesses. If it be argued that the jury are forbidden by the 
court to draw conclusions from what they see, the answer is that it is 
impossible to enforce obedience. Throughout the whole trial the jury 
must necessarily be comparing the testimony they hear with what they 
have seen. It is noteworthy, moreover, that when handwriting, blood- 
stains, or footprints are shown the jury, it is called the production of real 
evidence, and no one contends that examination by the jury of these 
matters is not a part of the trial. A “view” is hard to distinguish from 
this so-called real evidence. Giving the juryman a view of the prem- 
ises is something more than giving him a mere instrument, like an eye- 
glass or an ear-trumpet. It is furnishing him with a basis for inference 
which will unavoidably be utilized. Hard though it seems to nullify a _ 
whole proceeding for such a small reason, yet it is better so, than to set 

a precedent of disregarding the rights of persons accused of crime. 


WHEN Is A Suip A ToraL Loss ?— It remained for a late decision of 
the House of Lords to declare for the first time that a sunken ship is to 
be considered for the purposes of insurance as a total loss. Zhe Blair- 
more Co.v. Macredie, 1898, App. Cas. 593. Doubtless no marine insurer 
was ever so bold as to contend otherwise. In that case the ship “ Blair- 
more,” insured for £15,000, sunk in a squall in San Francisco Harbor. 
The owners declared her a total loss, and formally abandoned her. There- 
upon the underwriters raised her at an expense of £9,500, estimated that 
she could now be repaired for £1,500, and offered the ship and that sum 
to the owners. The owners refused, and brought suit for the full amount 
of the insurance. They contended that the ship was, and remained, a total 
loss. The underwriters practically conceded that the loss was once total, 
but claimed that when the ship was raised the loss became a partial one. 
The case was finally carried to the House of Lords. Their Lordships 
differed much in their reasons for their decisions, but the result was that 
the owners succeeded. 

A ship is considered a constructive total loss under circumstances 
when a prudent uninsured owner would abandon her. Adams v. 
Mackenzie, 13 C. B. N.S. 442. Now in the principal case it is seen 
that a prudent owner would have abandoned the sunken but not the 
raised ship. ‘The problem presented, then, was whether the rights of the 
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insured were finally fixed when he gave notice of abandonment, or whether 
those rights could be affected by a subsequent change in the condition of 
the ship. It was arguable from certain early cases of ships captured and 
recaptured that what was once a constructive total loss could thus become 
a partial loss. Hamilton v. Mendes, 2 Burr.1199. No English case, how- 
ever, had gone to the length of the contention of the underwriters that — 
they could themselves expend money upon a ship which was once a con- 
structive total loss, and that by improving her condition to such an extent 
that her owner if uninsured could no longer with reason think of aban- 
doning her they could change her from a total loss to a partial loss, and 
thus escape full liability. ‘The result would be that the distinction be- 
tween a constructive total loss and a partial loss would no longer depend 
upon the question, when would a prudent uninsured owner abandon his | 
ship? but, how much would an astute underwriter expend to turn a con- 
structive total loss into a partial one? However, the subtle contention 
failed. 

The problem in insurance is always the practical one, how did the 
parties understand their contract? It has indeed been the theory of the 
text-books that a ship is an actual total loss only when it ceases to exist 
in specieéasaship. But as a matter of fact the owner doubtless under- 
stood that it would be considered an actual total loss if his vessel sunk. 
The title to the wreck would then pass to the underwriters, and the risk 
of marketing it be upon them. As the Lord Chancellor declared, when 
his vessel reached the bottom of the sea the owner expected to be quit 
of it, though modern mechanical skill might bring it up again. At all 
events, the decision must effect the great object in mercantile law, — 
certainty. 


RECENT CASES. 


BILLS AND Nores —CHECKs — NoTICE TO DRAWER. — The holder of a check 
brought an action thereon against the drawer, but the declaration did not allege that 
notice of its dishonor was given him. On a demurrer to the declaration, Ae/d, that 
judgment be given for the plaintiff. Spink G Keyes Drug Co. v. Rayn Drug Co., 
75 N. W. Rep. 18 (Minn.). 

To charge the drawer of a bill, due notice to him must be alleged and proved by 
the holder. On the other hand, the drawer of a check must have suffered loss b 
reason of no notice being given him in order to escape liability on that ground. 
2 Daniel, Neg. Inst. § 1587. Therefore the court properly holds that the burden of 
establishing loss is upon the drawer, and that he should allege and prove “no notice.” 
Harbeck v. Craft, 4 Duer, 122. He is then assisted by a presumption that damage 
was suffered by him. Ford v. McClung,5 W.Va.156. Yet this presumption only 
shifts to the holder the burden of adducing evidence to rebut it, and the burden of 
proof remains throughout on the drawer. For other reasons it seems that “no notice” 
should be treated as an affirmative defence, not only in the case of checks, but also 
in that of all bills and notes. The cause of action is complete upon default at 
maturity, even though no notice be given. This is shown by the fact that the drawer 
or indorser may thereafter waive the laches of the holder. 


BILLs AND Nores — TRANSFER — Notice. — The defendant made a promissory 
note payable to A, who indorsed it to the plaintiff. The defendant was induced to make 
the note by the fraudulent representations of A. e/d, that to recover on the note the 
plaintiff must take it without such notice of the fraud as would put a prudent man 
upon inquiry. Limerick National Bank v. Adams, 40 Atl. Rep. 166 (Vt.). 

In accord is the early decision in England of Gii/ v. Cubitt, 3 B. & C. 466. That 
case has since been overruled by Goodman v. Harvey, 4 A. & E. 870, and is contra to 
the great weight of authority in this country. Johnson v. Way, 27 Oh. St. 374; Hotch- 


ig 
| 
. 


214 HARVARD LAW REVIEW. 


kiss v. ‘ational Bank, 21 Wall. 354. The better view seems to be to determine 
whether the particular purchaser acted in good faith and not to establish a standard 
of care in such a case. The negotiability of such instruments is thus greatly pro- 
moted, which is desirable in the interests of commerce. 


BILLs AND NoTrEs— UNCERTAINTY IN AMOUNT. — A promissory note for a cer- 
tain sum provided for the payment of attorney’s fees in case of suit at maturity on 
default. e/d, that this provision renders the note uncertain in amount and so not 
negotiable. Roads v. Webb, 40 Atl. Rep.,128 (Me.). 

The better opinion seems contra, as well as the weight of authority. See 11 Harv. 
Law REV. 61. 


ConFLICT OF LAws — NON-RESIDENT — GARNISHMENT. — A debt due a citizen of 
Alabama, and payable in Alabama, was garnisheed in a Tennessee court. Notice was 
served on the principal defendant by publication. He did not appear, and judg- 
ment went by default. e/d, that the garnishee court had no jurisdiction over the 
debt, and its proceedings were void. Louisville & Nash. R. R. Co. v. Nash, 23 So. 
Rep. 825 (Ala.). 

It has been held that for the ag of garnishment a State has the power to fix 
by statute the situs of a debt at the domicile of the debtor, although the creditor is a 
non-resident. Williams v. Ingersoll, 89 N.Y. 508; Bragg v. Gaynor, 85 Wis. 468. The 
principal case, in holding that the situs is not affected by the enactment of statutes, has 
also the support of authority. ///. Cent. R. R. Co. v. Smith, 70 Miss. 344; Missouri Pac. 
ky. Co. v. Sharitt, 43 Kan. 375; Lovejoy v. Albee, 33 Me. 414. The latter view com- 
mends itself to sound reason. There is nothing tangible in a debt to attach. The 
court can only gain jurisdiction over it through the parties. The creditor controls the 
debt. It is payable to him, and he may retain or assign it. It seems, therefore, that 
the court must ordinarily have jurisdiction over the creditor in order to exercise it 
over the debt, as the principal case holds. If, however, the court had controlled both 
the debtor and the place of payment, it would have had jurisdiction over the debt, for 
in that case the debt would have been entirely under its control. 


CONSTITUTIONAL LAW —CoRPORATIONS — STATUTE VALIDATING ULTRA VIRES 
Contract. — Held, that a statute, validating an «/tra vires contract made by a county, 
is not an infringement upon the judicial power and is not unconstitutional. LZrskine 
v. Steele County, 37 Fed. Rep. 630 (Cire. Ct., N. Dak.). 

The enactment is valid in either of two lights. In the first place, it is held that, 
even in the case of a private corporation, an «/tra vires contract may be legalized by a 
subsequent act of the legislature. White Water, etc. Co. v. Valette, 21 How. 414, 425; 
2 Morawetz, Private Corporations, 2d ed., § 651. Such a statute does not usurp the 
functions of the judciary; but, as is said in the principal case, it gives to the con- 
tract the one element of vitality which it previously lacked, namely, the assent of the 
sovereign. But see Reiser v. Wm. Tell Saving Fund Ass., 139 Pa. St. 137. In the 
second place, the decision under review may be supported as a valid exercise of 
the control possessed by the State over the funds of a municipal corporation. 1 Dillon, 
Municipal Corporations, § 62. 

CONSTITUTIONAL Law — Ex Post Facto Laws. — A New York statute provided 
that any one practising medicine after conviction of a felony should be guilty of a 
misdemeanor. Plaintiff in error was indicted for practising medicine after the enact- 
ment of the law, having been convicted of felony and punished before its passage. 
Held, that he can be punished under the statute; the law is not in conflict with Art. I. 
sect. 10, of the Constitution of the United States, which provides that “No State 
shall... pass any... ex post facto law... ,” as inflicting additional punishment 
for crime, but isa valid exercise of the police power of the State. Hawker v. People 
of New York, 170 U.S. 189. 

The distinction is here pointed out between a State law intended to create a punish- 
ment for past offences, and one intended to enact a test of fitness to carry on a profes- 
sion affecting the public welfare. The latter type of legislation is a valid and common 
exercise of the police power of the State. The law in question in the principal case 
seems clearly to fall within the scope of this power, and the decision is in line with 
previous decisions of the Supreme Court. Dent v. West Virginia, 129 U.S. 114; 
Gray v. Connecticut, 159 U. S. 74. 


CONSTITUTIONAL LAW— INHERITANCE TAX.— The State of Illinois imposed an 
inheritance tax, which varied according to the amount of the legacy and according to 
the degree of relationship of the legatee. He/d, that the tax does not conflict with that 
provision of the Federal Constitution which forbids the States to deny to any citizen 
the equal protection of the laws. Magoun v. Lllinois Trust & Savings Bank, 18 Sup. 
Ct. Rep. 594. See Nores, 12 Harv. Law REv. 127. 
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CoNsTITUTIONAL Law — MANDAMUS. — Hé/d, that a State court cannot issue a 
mandamus against the governor of the State to compel him to perform an official 


duty, whether or not that duty is a ministerial one. People v. Morton, 50 N. E. Rep. 
791 (N. Y.). See Nores. 


CONSTITUTIONAL LAW— PRESUMPTION OF INNOCENCE.— A statute provided that 
upon a second conviction for certain crimes, a heavier penalty should be imposed. 
Defendant, being charged with robbery as a second offence, offered to admit the 
previous conviction, and asked to have evidence of it excluded from the jury. edd, 
. that by imposing a different penalty for the second offence, it is made a new crime, and 

the first conviction must be proven to the jury to establish the new offence; and that it 
is not contrary to the Constitution of New York to submit proofs of the former convic- 
tion to the jury, because it may deprive the defendant of the benefit of the presumption 
¢ his innocence. People v. Sickles, 26 App. Div., Sup. Ct., 470 (N. Y.). Two judges 
issenting. 

Although the presumption of innocence has in recent times been held by most re- 
spectable authority to be affirmative evidence for the accused, Cufin v. United States, 
156 U. S. 432, 460, this appears to be the first time it has been judicially claimed that 
it could not be constitutionally weakened by evidence introduced in the first instance 
by the prosecution tending to show the accused’s bad character. No authority is cited 
for this position, and it seems untenable. No one has any vested right to rules of 
evidence, and the legislature can change them at will, nor need it make them uniform 
for all kinds of crime. It is not held unconstitutional for the legislature to make the 
possession of certain property, or the doing of certain acts, presumptive evidence of 
the commission of an offence, legislation which must certainly weaken the presumption 
of the innocence of the accused. People v. Cannon, 139 N. Y. 32. The dissenting 
opinion is, perhaps, but another vindication of the present tendency to extend constitu- 
tional guarantees into fields they were never intended to include. 


CONSTITUTIONAL LAw—RIGHT TO JURY TRIAL IN TERRITORIES — EX post 
Facto Law.—The defendant committed a felony in Utah while it was a Territory. 
After Utah became a State he was tried for this felony, and was convicted upon a ver- 
dict by eight jurors, as provided by the Constitution of Utah. Hé/d, that the con- 
viction was void, since the provision in the Utah Constitution, as applied to the 


defendant, was ex post facto and invalid. Thompson v. State of Utah, 18 Sup. Ct. Rep. 
620. See NoTeEs. 


CONTRACTS — GUARANTEE — DEATH OF GUARANTOR. — In consideration that 
the plaintiffs would discount bills for B, A guaranteed the account. Ae/d, that this 
guarantee terminated, not on A’°Stath, but when notice of his death reached plaintiffs. 
Dodd v. Whelan, [1897] 1 I. R. 575. 

This case follows the de¢ision in Bradbury vddomgen, I 24, and certain dicta 
in Coulthart v. Clementson, 3 Q. B. D. 42, and in Harris v. Fawéelt, L. R. 8 Ch. 866. 
But Offord v. Davies, 12 C. B. N. s. 748, held that such a guarantee is determinable 
by notice from the guarantor, T such a guarantee as only an offer for a 
series of unilateral contracts, and therefore revocable at any time as to discounts not 
yet made. This view, certainly the most natural one, leads inevitably to the conclusion 
that, since an offer cannot ted aftey the death of t eror, the death of the 
guarantor revokes the gu : ins, 122 Mass. 168. 
Apparently there is only one way to reconcile the principal case with the result reached 
in Offord v. Davies. ‘We may say that such a guarantee ripens into a complete con- 
tract upon the first discount ; but, since the party guaranteed is not obliged to continue 
discounts, equity requires that the guarantor should have the right to withdraw by 
giving reasonable notice, unless prevented by some provision of the contract. This, 
however, seems a forced construction. See Gay v. Ward, 67 Conn. 147. 


CONTRACTS — RESTRAINT OF TRADE— Trust Act oF 1890. — Plaintiff contracted 
to convey to the defendant for a limited period the good-will of his freighting business, 
covenanting not to solicit freight or compete in the business during the term. Ina 
suit for the purchase-money, /e/d, that the covenant was not void under the Trust Act 
of 1890, and thus did not vitiate the contract. Brett v. Zkel, 51 N. Y. Supp. 573 (Sup. 
Ct., App. Div., First Dept.). See Nores, 12 HARV. LAw REV. 129. 


CONTRACTS — SHERIFF’S BoND— LYNCHING. —In a suit on a sheriff’s bond, the 
laintiffs alleged that their father, having been arrested on an accusation of murder, was 
intrusted to the sheriff’s charge, and that, through the latter’s negligent guarding of 
the prisoner, a mob was enabled to break into the jail and lynch the accused. On 
demurrer, 4e/d, that the declaration discloses no cause of action. State, use of Cocking, 
v. Wade, 40 Atl. Rep. 104 (Md.). 
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The peculiar features of the case render the decision of some theoretical and con- 
siderable practical importance. The opinion of the court is placed chiefly on the 
ground that a sheriff’s duty of guarding a party under arrest is not imposed in any de- 
gree for the benefit of the prisoner or his family, but is owed to the public alone. 
Authorities directly in point are entirely lacking, but if the question should be else- 
where presented, the same decision would probably be reached. See Cooley, Torts, 
§§ 376, 393. This view, if accepted, disposes of the case. One of the judges, how- 
ever, further holds that the suit cannot be maintained because, at common law, “in a 
civil court, the death of a human being could not be complained of as an injury,” 
Baker v. Bolton, 1 Camp. 493; but it is more than doubtful whether this principle 
can be extended to actions of contract. Tiffany, Death by Wrongful Act, § 18. The 
ground taken by the other judge is certainly less open to attack. 


CORPORATIONS — RAILROAD MORTGAGES — FORECLOSURE. — A railroad company 
issued three classes of bonds, each set constituting a first lien on one of the three 
divisions into which the road was divided, and a second lien on the other two. The 
mortgage provided that, in case of default, the trustee thereunder should proceed to 
sell first the road as an entirety, and then, if no acceptable bid were obtained, the three 
divisions separately. He/d, that the court is not bound by this provision; but, upon 
foreclosure proceedings, may direct that the road be sold as an entirety absolutely and 
in the first instance. Low v. Blackford, 37 Fed. Rep. 392 (C. C. A., 4th Circ.). 

The power of sale vested in the trustee is, of course, a merely cumulative remedy, 
and does not prevent the ordinary proceedings by foreclosure ; but, on principle, any 
regulations which affect the substance as distinguished from the form of the remedy 
should be followed by the court when directing a foreclosure sale. The courts are, 
however, very jealous of any restrictions upon their discretionary powers in regard to 
foreclosure. Jones, Corporate Bonds and Securities, § 339. Indeed, a provision in a 
mortgage that the remedy under a power of sale should be exclusive, has been held 
void as ousting the courts of their jurisdiction. Guaranty, etc. Co. v. Green Cove 
Springs & M. R. Co., 139 U.S. 137. But see Chicago & Vincennes Ry. Co. v. Fosdick, 
106 U.S. 47. The trend of authority, therefore, seems to justify the decision in the 
principal case. 


CRIMINAL Law — ARREST OF MISDEMEANANTS.— A deputy sheriff shot a mis- 
demeanant who was fleeing to escape after arrest. Held, that the deputy exceeded his 
authority, and the sheriff and his bondsmen are liable for his act. Brown v. Weaver, 
23 So. Rep. 388 (Miss.). See Norss. 


CRIMINAL LAW— ASSAULT WITH INTENT TO RAPE — CONSENT. — He/d, that 
an unsuccessful attempt to have connection with a girl below the age of legal consent 
cannot be assault with intent to commit rape if she in fact consents. Hardin v. State, 
46 S. W. Rep. 803 (Tex., Cr. App.). 

The case is in line with the minority of the American decisions on this point, pro- 
viding the statutory definition of assault in Texas does not differentiate it from the 
common-law cases, —a feature which the court did not consider; it overrules two 
previous Texas cases, Allen v. State, 36 Tex. Cr. Rep. 381; Callison v. State, 37 Tex. 
Cr. Rep. 211. The English cases ond a few American ones maintain that the laws 
regulating the age of consent in rape merely declare that consent obtained from a girl 
below that age cannot be set up as a defence, and do not mean that the girl is actually 
incapable of consenting to the carnal act. Absence of consent being the very gist of 
an assault, when once the girl has consented to the act, the defendant cannot be pun- 
ished for assault with intent. Reg. v. Martin, 2 Moo. C. C. 123; Smith v. State, 12 Oh. 
St. 466. The majority of American cases, however, hold that the law conclusively 
implies the girl’s incapacity to consent to the carnal act, and that this incapacity 
extends also to render her incapable of consenting to those acts which, in the absence 
of her consent, would constitute an indecent assault. People v. Gordon, 70 Cal. 467. 


CRIMINAL LAW— VIEW OF PREMISES — PRESENCE OF ACCUSED. — Held, that a 
view by the jury of the place where the crime was committed is not part of the trial, 
and the defendant may waive his right to be present. People v. Thorn, 50 N. E. Rep. 
947 (N. Y.). See Nores. 


EVIDENCE — CONSTRUCTION OF WILLS.— The testator devised “to my nephew 
W. R.” He had a true nephew W. R., and his wife also had a nephew W. R. 
Held, that parol evidence is not admissible to show that the wife’s nephew was the 
person intended to take. Jn re Root’s Estate, 40 Atl. Rep. 818 (Pa.). See Nores. 


EvIDENCE — DECLARATION OF VOTER — HEARSAY. — Held, that the declaration of 
a voter, made some time after the election, is inadmissible to prove for whom he 
voted. Lauer v. Fstes, 53 Pac. Rep. 262 ( Cal., Sup. Ct.). 
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The declaration was mere hearsay, and was clearly inadmissible. Gi//eland v. 
Schuyler, 9 Kan. 569; City of Beardstown v. City of Virginia, 76 Il. 34._ In England 
the dethuantionn of a voter as to his disqualifications were first admitted by Parliament 
in contests over seats in that body, at a time when the privilege of voting depended 
upon the ownership of a freehold. Such declarations were held to be against the 
proprietary interest of the declarant, and hence within an exception to the rule 
against hearsay. This English rule has been adopted by Congress, although in this 
country declarations as to disqualifications cannot be against'the proprietary interest 
of the declarant, since the right to vote does not depend upon a property qualifica- 
tion; and as an extension of this rule the declarations of a voter as to how he voted 
are held admissible. McCrary, Elections, 4th ed., § 483 e¢ seg. There are a few 
judicial decisions which sanction the same practice. State v. Olin, 23 Wis. 309. They 
are not to be supported, however, as they violate the fundamental rule of evidence that 
- mere hearsay is not admissible. 


LirE INSURANCE — ASSIGNMENT — WAGERING PoLicy.— W. insured her life in 
favor of her executors, administrators, and assigns. She then assigned the policy, 
according to a prior agreement, in consideration that the assignee pay the premiums. 
The assignee had no insurable interest in the life of the insured. e/d, that a legally 
entitled beneficiary may assign a life-insurance policy to one having no interest. But 
that the facts in this case showed the assignment to have been a colorable one, the 
effect of the prior agreement being to make the assignee substantially the real appli- 
cant; the policy was therefore a wagering one, and the assignee could not recover on 
it. Clement v. N. Y. Life Ins. Co., 46S. W. Rep. 561 (Tenn., Sup. Ct.). 

This decision represents the prevailing view in this country, that the assignee of the 
beneficiary of a life-insurance policy sont have no interest in the life insured. MM/utual 
Life Ins. Co. v. Allen, 138 Mass. 24. It also seems a correct interpretation of the facts 
that such a policy as that in the principal case is a wagering one. An arrangement, the 
effect of which is to make the apparent applicant a mask for the really interested 
party, who stands no chance of loss beyond his premiums, clearly makes a policy a 
gambling transaction. Olmstead v. Keyes, 85 N. Y. 593. 


MARINE INSURANCE — ToraL Loss. — The ship “ Blairmore,” insured for £15,000, 
sunk in San Francisco Harbor. The owners formally abandoned her as a total loss. 
Thereupon the insurers raised her at an expense of £9,500, and claimed that the loss 
was now only a partial one. ‘The owners refused to accept the ship. Hé/d, that by 
the principles of marine insurance such a sunken vessel is a total loss. Zhe Blairmore 
Co. v. Macredie, [1898] App. Cas. 593. See Nores. 


MORTGAGES — SUBROGATION — STATUTE OF LIMITATIONS. — The devisee of a 
mortgagor, by representing the estate to be solvent, induced plaintiff to take a deed of 
the mortgaged land, assuming the mortgage. Plaintiff later paid this to prevent fore- 
closure, and had it discharged. The estate proving insolvent, Ae/d, that plaintiff was 
entitled to be subrogated to the mortgagee’s lien, but that as against him the Statute 
of Limitations ran from the maturity of the mortgage note, not from the time the. 
mortgage was discharged. Fullerton v. Bailey, 53 Pac. Rep. 1030 (Utah). 

The plaintiff’s right to subrogation seems plain. Spaulding v. Harvey, 129 Ind. 
106; Edwards v. Davenport, 20 Fed. Rep. 756. But in Utah apparently a mortgage 
lien is gone when the note secured by it is barred. So the question arises whether 
plaintiff can recover if the statutory period has elapsed since the note became due, 
which was some years before plaintiff paid it. The answer depends upon whether 
plaintiff by subrogation obtained a new right or succeeded to an old one, like an assignee. 
On the analogy of suretyship, plaintiff having, in order to protect his own interests, 
relieved the estate from a debt, would have a new quasi-contractual right to reim- 
bursement from the estate. Scott v. Nichols, 61. Am. Dec. 503 and note. This, how- 
ever, would not do him full justice because of the estate’s insolvency. The court 
should have carried the analogy one step farther, and said that as plaintiff freed the 
= from a burden, the land must recompense him by a new lien in substitution for 
the old one. 


MUNICIPAL CORPORATIONS — LIABILITY FOR NEGLIGENCE OF SERVANTS. — 
Through the negligence of the driver, a sprinkling cart in the service of the defend- 
ant struck the plaintiff’s buggy and injured the plaintiff. e/d, that the defendant 
is not liable, as its servant was engaged in the discharge of a governmental duty of 
the defendant in promoting the public health. Connelly v. Mayor of Nashville, 46 S. 
W. Rep. 565 (Tenn., Sup. Ct.). 

It is well settled that a city is not liable for damage caused by acts performed in its 
apres as distinguished from its corporate, capacity. As to what acts should 

considered governmental, the authorities are not uniform. Goodnow, Municipal 
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Home Rule, c. 7. The act in the principal case seems to have been such as to war- 
rant the decision, which is in accord with the trend of authority. Burrill v. City of 
Augusta, 78 Me. 118. 


MUNICIPAL CORPORATIONS — PUBLIC NECESSITY — RIGHT TO COMPENSATION. — 
Village trustees burned a mill and destroyed a dam, to prevent a flood from damaging 
a highway and other property. /é/d, that the village is not bound to pay compensa- 
tion, since the act was justifiable on the ground of public necessity. Athen v. Village 
of Wells River, 40 Atl. Rep. 829 (Vt.). 

This case is in accord with authority, but it seems unfortunate in its result. Fie/d 
v. The City of Des Moines, 39 Iowa, 575. In times of public danger individual rights 
of property give way to the higher laws of impending necessity, and an owner has no 
claim for reimbursement for property destroyed at such a time in the interests of the 
public. This seems unjust; the owner has been guilty of no legal wrong, and his 
property should not be confiscated. On principle, it would seem that, though the com- ° 
munity should be allowed to destroy private property at such a time, it should pay for 
the benefit it has received at the owner’s expense. See 3 Harv. Law REv. 189. 


PERSONS — INFANTS — COMPROMISE. — An infant, by his next friend, employed an 
attorney to bring an action. The latter compromised the suit, consenting to an entry 
of judgment and satisfaction on the record. /Ye/d, that the infant was bound by the 
acts of the attorney. Belivean v. Amoskeag Mfg. Co.,*40 Atl. Rep. 735 (N. H.). 

The question considered is whether an infant should be bound by such a com- 
promise in a jurisdiction where an adult would be bound under similar circumstances. 
The court was unable to cite any decision directly in point, but has reached a very 
practical conclusion. The next friend is, in legal contemplation, an officer of the 
court appointed by it to act for the infant where he is under a legal disability. Guild 
v. Cranston, 8 Cush. 506; Baltimore & O. R. R. Co. v. Fitepatrick, 36 Ind. 619. An 
attorney appointed by the next friend is, therefore, an ordinary attorney of record, 
and there is no apparent reason why his acts in this capacity should not bind the infant, 
as fully as they would bind an adult by whom he had been appointed. 7i//otson v. 
Hargrave, 3 Madd. 494; 7ripfp v. Gifford, 155 Mass. 108. 


PERSONS — MARRIED WOMEN — SEPARATE EsTATE. — Hé/d, that a married woman 
may charge her separate equitable estate for payment of a debt for which she is liable 
only as asurety. atl Exchange Bank v. Cumberland Lumber Co., 47 S. W. Rep. 85 
(Tenn., Sup. Ct.). 

The decision has the support of the great weight of authority. Schouler, Hus- 
band and Wife, § 249. There seems to be no adequate reason why a married woman, 
who is allowed to bind her separate estate by contract, should not be permitted to do 
so in the capacity of a surety. Some courts, however, deny a married woman the right 
to bind her separate estate except by such contracts as are for the benefit of her estate, 
and hold that contracts of suretyship are not of that nature. Perkins v. Elliott, 
27 N. J. Eq. 526. This construction is properly regarded in the principal case as too 
narrow to accord with the present position of married women in courts of equity. 


PROPERTY — CONVERSION — DAMAGES. — A innocently cut trees on land of plaintiff, 
manufactured them into lumber, and then sold it to defendant. In an action of trover, 
held, that the measure of damages is the value of the lumber at the time of the sale to 
defendant. Wing v. Milliken, 40 Atl. Rep. 138 (Me.). 

This case follows the general rule of di mages in trover, that the value of the prop- 
erty be given at the time of the conversion by the party sued. Defendant’s conversion 
was at the moment he bought the lumber. Where the original taking is innocent, 
however, the majority of the courts in this country would give only the value of the 
trees as standing timber. Herdic v. Young, 55 Pa. St. 176; Clark v. Holdridge, 43 
N. Y. Supp. 115; Heard v. Fames, 49 Miss. 236. They apply the rule of Wood v. 
Moorewood, 3 Q. B. 440, where the plaintiff in an action for conversion of coal was 
allowed to recover only its value in the ground. ‘The principal case seems to state the 
better rule. The owner should have the value of his property at the time the defendant 
deprives him of it, without regard to its previous history. It is urged in support of 
Wood v. Moorewood, supra, that the plaintiff there received practically full compensation, 
as the value of coal is not likely to increase while it remains in the ground, and that plain- 
tiff should not receive more than he has lost. This argument, however, whatever its 
force in Wood v. Moorewood, supra, is not applicable to the principal case, as trees may 
become much more valuable if allowed to stand. 


Property — EASEMENTS — COVENANTS RUNNING WITH THE LAND.—A owned 
two adjacent tracts of land, on one of which was a grain elevator and on the other a 
mill. A mill-race discharged water on a wheel connected with the mill machinery, 
from which power was transmitted to the elevator. A sold the elevator to the plain- 
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tiffs, and granted the perpetual right to use the water-power. There was also an agree- 
ment in the deed that when the water-power should be insufficient to operate both the 
mill and elevator, the elevator should have the preference. A afterwards sold the mill 
to defendants. A¢/d, that the grant and agreement were binding on defendants. ot- 
tell v. Farmers’ Protective Ass’n, 53 Pac. Rep. 327 (Colo., Sup. Ct.). 

The right to use the water-power was an easement, and the agreement that the 
elevator should have the preference in case of shortage in the water supply a covenant 
in its aid. The court does not seem to distinguish between the easement and the cov- 
enant. In England the only exception to the rule that the burden of a covenant does 
not run with the land is the so-called spurious easement of fencing. In Morse v. 
Aldrich, 19 Pick. 449, Massachusetts has held that where the covenant is in aid of an 
easement, the burden runs, and that case has been generally followed in this country. 
The decisions in regard to covenants concerning party walls are based on this doctrine. 
The present case is within the principle and seems sound. To secure a beneficial use 
of the easement, it is necessary to carry out the terms of the covenant. This can only 
be done effectually by making the covenant run with the land to which the easement 
attaches. It has been held that a covenant to pay rent runs with the land. Carley v. 
Lewis, 24 Ind. 23. However, as there is an adequate remedy for the recovery of rent, 
this is imposing an unnecessary incumbrance on the land, and seems to be an unwar- 
— oe of the general rule that the burden of a covenant does not run with 
the land. 


PROPERTY — EQUITABLE ATTACHMENT. — X, a resident of Rhode Island, had ob- 
tained a verdict in Massachusetts against Y, in an action of tort for personal injuries, 
but judgment had not been entered upon the verdict. Hée/d, that the verdict is not 
property which the plaintiff, a creditor of Y, can reach by a bill in equity, for the pur- 
pose of satisfying his debt. Bennett v. Sweet, 51 N. E. Rep. 183 (Mass.). 

The nature of the claim by X against Y was not changed bythe verdict. Stone 
v. Boston, etc. Ry. 7 Gray, 539. Therefore the real question in the case is whether the 
plaintiff could reach the right of action itself by a bill in equity. In the absence of 
statute, a right of action for a strictly personal tort does not survive to the repre- 
sentatives of the injured person. Mass. Pub. St., c. 165, § 1. It is not assignable, 
People v. Tioga Common Pleas, 19 Wend. 73, nor does it pass to an assignee in insol- 
vency. Stone v. Boston, etc. Ry., supra. A right of this kind cannot be reached b 
trustee process. Thayer v. Southwick, 8 Gray, 229. Consequently, since it is of suc 
a personal and contingent nature as to have none of the elements of property, the 
decision, that it is also beyond the reach of a bill in equity, seems clearly right. 


PROPERTY — EstopPpEL — RIGHT OF Way.— The owner of a piece of land over 
which there was a right of way, conveyed it to plaintiff with covenants of general 
warranty. Later he acquired the dominant tenement and conveyed it to defendant. 
feld, that defendant is estopped from claiming the right of way over plaintiff’s land, 
Hodges v. Goodspeed, 40 Atl. Rep. 373 (R. L.). 

In America, covenants in a deed are effectual to pass after-acquired title by estop- 
pel. Rawle, Covenants, 5th ed., 367. This is often applied, even against a dona fide 
purchaser. White v. Patten, 24 Pick. 324. Contra, Calder v. Chapman, 52 Pa. St. 359. 
The extinguishment of an easement by such an estoppel seems at first a strange step. 
but it is one which an American court might naturally be expected to take. To apply 
this doctrine against a dona fide purchaser, however, as in the principal case, is muc 
more contrary to the spirit of the registry laws than in the case of the passing of title 
to the land itself, as it is obviously even harder to make out any constructive notice 
from the records. See 11 HARV. LAW REV. 344. 


PROPERTY — PAROL ANTENUPTIAL AGREEMENT — STATUTE OF FRAUDS, — 
Held, that a postnuptial settlement by the husband in favor of the wife in fulfilment 
of an oral antenuptial agreement to settle specific property in consideration of the 
alte). not effectual against the husband’s creditors. Avory v. Houck, 40 Atl. Rep. 

2 (Pa.). 

This case represents the prevailing doctrine in this country. Browne, St. of Frauds, 
5th ed., § 224. There are decisions to the same effect in England. Randall v. Morgan, 
12 Ves. 67; Warden v. Fones, 2 De G. & J. 76. Warden v. Fones, however, which was 
cited with approval in the principal case, has been adversely criticised in 5 Jur. N. s. 
(Part II) 46, and is hardly to be reconciled with Ex parte Whitehead, 14 Q. B. D. 419. 
It is generally recognized that an oral agreement for the conveyance of land is a valid 
contract. The Statute of Frauds simply imposes an obstacle to its enforcement. If the 
husband, in recognition of his moral duty, removes this obstacle by conveyance, the 
transaction is in no sense gratuitous and should stand against his creditors. This is 
the view taken when the creditors of a trustee of land, under an oral trust, attempt to 
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impeach as voluntary a conveyance by him to the cestuz. The cases are analogous in 
principle and should be decided alike. The authorities are collected in Ames, Cases 
on Trusts, 2d ed., 181. 


STATUTE OF LIMITATIONS —INJUNCTION AGAINST PLEADING STATUTE. — Plain- 
tiff, an attorney, contracted with defendant to collect on commission certain bonds due 
the latter. Defendant later sold the bonds without notifying plaintiff, who did not 
learn of the sale until ten years afterward. Plaintiff then sued at law for breach of 
contract, and, on defendant setting up the Statute of Limitations, brings this bill in 
equity to enjoin the pleading of the statute. Aé/d, that plaintiff is entitled to the 
relief asked. Halloway v. Appelget, 40 Atl. Rep. 27 (N. J., C. A.). 

There is no doubt that there was equity in the plaintiff's bill. Although the ma- 
jority of the cases in which a defendant has not been allowed to plead the Statute of 
Limitations have been those in which the act giving rise to the action was itself fraudu- 
lent, there is no reason why equity should not interfere on the same principle when the 
defendant by his fraud, after the right of action accrues, aims directly at obtaining an 
unfair advantage by reason of the statute. Rolfe v. Gregory, 34 L. J. Ch. N. S. 274. 
It is more doubtful whether the relief afforded was the right relief. By enjoining the 
defendant from setting up his defence, and then letting the case go from its own con- 
trol, the Court of Chancery obtained no assurance that the plaintiff himself would do 
equity. It would seem that the plaintiff should have filed his bill for relief upon the 
original contract, asking the Court of Equity to take complete control over the case. 
The court could then, in its own discretion, have forbidden the defendant to set up 
the statute, and at the same time could have prevented the plaintiff from making an 
inequitable use of his advantage. Aston v. Lord Exeter, 6 Ves. Jr. a, 288; Hylton v. 
Morgan, 6 Ves. Jr. 293. It is to be noted, however, that in England, and in most 
jurisdictions where law and equity are administered in the same courts, the plaintiff 
could have gained his point by an equitable replication. Gibbs v. Guild, 8 Q. B. D. 296; 


9 Q. B. D. 59. 


Torts — HoMICIDE— YEAR AND Day RULE.— The plaintiff brought a statutory 
action to recover damages for her husband’s death, which resulted from injuries 
caused by the defendants. e/d, that recovery is not barred because death occurred 
more than a year and a day after the injuries were inflicted. Western & Atl. R. RK. Co. 
v. Bass, 30 S. E. Rep. 874 (Ga.). 

The case is interesting because the point has seldom been raised. The decision 
doubtless presents the correct view. The year and a day rule is an arbitrary rule of 
criminal law founded on grounds of public policy, and it should have no application in 
civil cases, where the only question is whether the defendant’s act is the proximate 
cause of the death for which an action is brought. Louisville & St. L. R. R. v. Clarke, 
152 U.S. 230; Schlichting v. Wintgen, 25 Hun, 626 (N. Y.). 


Torts — INVASION OF PRIvACY.— The defendant in an advertisement of his 
medicine published of the plaintiff with substantial truth but without authorization : 
“ Dr. Morgan Dockrell is prescribing Sallyco; he says nothing has done his gout so 
much good.” Hé/d, that plaintiff has no cause of action. Dockrell v. Dougall, 78 
L. T. R. 840. See Norges. 


Torts — NEGLIGENCE — INTERVENTION OF A THIRD Party.— The plaintiff was 
injured by a trunk being thrown against him during a struggle between public ened 
over baggage left in an insecure position by a servant of the defendant. é/d, that the 
negligence of the defendant’s servant was not the direct and proximate cause of the 
plaintiff’s injury. Murphy v. Great Northern Railway C5 21. R. 301. 

The case is on the border line, but is correctly decided if the result could not have 
reasonably been foreseen by the original wrongdoer, — a point upon which the judges 
touch but ae The general rule is that the intervention of a malicious and inten- 
tional act of a third party relieves the original wrongdoer of any liability for the results 
of his negligence. Alexander v. Town of New Castle, 115 Ind. 51. The mere negligence 
of an intervening third party, however, does not necessarily break the causal connection 
between the injury and the original act, especially if, under the circumstances, the 
intervening negligent act ought to have been anticipated. Lane v. Atlantic Works, 
111 Mass. 136. The present case seems to have been put on the ground that the acts 
of the porters were acts of “affirmative misconduct” and not of mere negligence. It 
is questionable whether the majority of courts in this country would follow this case 
when the misconduct of the third person ought to have been foreseen. 


Torts — NEGLIGENCE — LANDOWNER’s LIABILITY TO CHILDREN. — He/d, that 
a railroad company is npt liable for an injury by a turn-table to an infant trespasser. 
Delaware, etc. R. R. v. Reich, 40 Atl. Rep. 682 (N. J.,C. A.). See Nores. 
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Torts — NEGLIGENCE— LIABILITY FOR FALSE STATEMENTS.— Defendants, di- 
rectors of a bank, negligently but not fraudulently made false statements as to the 


condition of the bank. Plaintiff, relying on these statements, purchased stock, which — 


proved worthless. He/d, that defendants are liable for the damage caused by their 
statements. Houston v. Thornton, 2g S. E. Rep. 827 (N. C.). 

The English House of Lords decided, in Derry v. Peek, 14 App. Cas. 337, that 
similar facts would not support an action of deceit. That case has generally been 
regarded as settling in England that no action will lie for negligent misstatements. 
Angus v. Clifford, [1891] 2 Ch. D. 449. There was, however, no allegation of negli- 
gence in the declaration, so that the point is really a dictum. Massachusetts has fol- 
lowed the English doctrine. Mash v. Minn. Title and Trust Co., 163 Mass. 574. But 
in many States the question is still open. The decision in the principal case seems 
sound. Granting that deceit will not lie, it seems that an action for negligence should. 
One who makes positive statements, intending them to be acted upon, should be bound 
to use ordinary care to see that they are warranted, at least when the statements are 


made to secure a result which will operate to the personal advantage of the one 
making them. 


TORTS — SLANDER — PRIVILEGE. — He/d, that to justify the speaking of slander- 
ous words on the ground of privilege it must appear, not only that the defendant 
believed he was speaking the truth, but that there were reasonable grounds for such 
belief. Zoothaker v. Conant, 40 Atl. Rep. 331 (Me.). 

The question raised has been passed upon in only a few American jurisdictions, 
and the majority of the decisions are in accord with the principal case. Carpenter v. 
Bailey, 53 N. H. 590; Express Printing Co. v. Copeland, 64 Tex. 354; Briggsv. Garrett, 
111 Pa. St. 404. In England it is held that a defendant may avail himself of the de- 
fence of privilege if his motive is not wrongful and he has an honest belief in the 
truth of his statements. Clark v. Molyneux, 3 Q. B. D. 237. In accord with the 
English decisions is Bays v. Hunt, 60 Iowa, 251. It seems to be the better view, how- 
ever, that immunity is extended sufficiently if a defendant is allowed to escape liabili 
for defamatory statements only when they are made upon a reasonable belief in their 
truth. This rule checks the spreading of false reports coming from sources on which 
many persons would rely, but which reasonable people generally would not credit. 


TRusTts — RIGHT TO FoLLow Trust Funps.—A trustee placed trust funds in 
the hands of a firm which had knowledge of the trust relation. The firm used the 
funds in its business and, when dissolved by the death of a partner, was found to be 
insolvent. eld, that the cestud gue trust is entitled to the amount of the converted 
trust funds in preference to the claims of the firm’s creditors. Zvangelical Synod v. 
Schoeneich, 45 S. W. Rep. 647 (Mo.). 

The rule of equity which allows a cestui gue trust, whose funds can be traced into 
the assets of a bankrupt estate, to take preference over the general creditors of the 
bankrupt, has met with much favor in the courts of this country. at. Bank v. Ins. 
Co., 104 U. S. 54. A failure, however, to appreciate the principle upon which the 
doctrine must rest has led some courts to extend its application further than a just 
regard for equity would warrant. McLeod v. Evans, 66 Wis. 401. The present case 
seems to be open to this criticism. A departure from the principle that among cred- 
itors equality is equity can be justified only when necessary to prevent the general 
creditors from enriching themselves at the expense of a cestud gue trust. When it 
does not appear that the trust funds form a part of the assets for distribution amon 
the bankrupt’s creditors, it is not a case of unjust enrichment of the creditors, an 
there can be no ground upon which to give the cestud que trust a preferred claim. 
This line of reasoning was used to defeat the claims of a cestud gue trust in Cavin v. 
Gleason, 105 N. Y. 256. See also Metropolitan Nat. Bank v. Campbell, 77 Fed. Rep. 705. 
It does not appear from an examination of the facts of the present case that the 
plaintiff could trace the trust funds into the insolvent firm’s assets, and for that rea- 
son the decision appears to be unsound. 


Trusts —SpectaAL Deposir.—A debtor deposited in a New York bank the 
amount due from him to a creditor in Helena, Montana. The New York bank tele- 
graphed the Helena bank to pay the debt and charge the amount to its account. The 
Helena bank refused to pay the creditor except in New York exchange, which the 
creditor refused to accept. He also refused to allow the amount to be placed to his 
credit in the bank. The Helena bank failed before the creditor was paid. e/d, that 
the Helena bank held the amount due the creditor as a special deposit, and he was 
entitled to it in preference to the general creditors. Moreland v. Brown, 86 Fed. Rep. 
257 (C. C. A., Ninth Cir.). 

The decision must be regarded as unsound. The court quotes with approval the 
case of Farley v. Turner, 26 L. J. Ch. 710, in which a misconception as to the nature 
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of the trust ves led to much confusion of reasoning, although the decision was correct. 
A much sounder case is that of /z re Barnea’s Banking Co., 39 L. J. Ch. 635, which 
held that the relation created by a deposit of money with a bank for the purpose of 
rémoving an indebtedness to a third party is not one of trust, but of debtor and cred- 
_ itor. Business expediency requires that a bank be permitted to mingle with its own 
funds deposited for such purposes. There can, therefore, be no specific trust ves, and 
the bank must be regarded as the debtor of the depositor. 


REVIEWS. 


Tue Law oF WILLS, for Students. By M. M. Bigelow. Boston: Little, 
Brown, & Co. 1898. pp. xxxii, 398. 

In contrast with the voluminous text-books at present in vogue, it is 
refreshing to notice a small, compact, and well-written law-book. Such 
a book is Mr. Bigelow’s work on the law of wills. No claim is made to 
any great originality ; limitation of space forbids full discussion of prin- 
ciple. But as a summary, the book has a distinct reason for its existence, 
which is no small praise. If criticism were to be offered, it would be 
that for so compact a-work the details of the minute rules for the “ sec- 
ondary construction ” of wills are examined with a care more than likely 
to confuse the student, and of value chiefly to a professional. Yet it is 
mainly for the student that the book is written. 

The substantive law is completely stated. The ground taken in regard 
to the construction of wills is somewhat to be regretted, the adherence to 
the narrow rule as set forth by Sir James Wigram (p. 161). A broader rule 
would have been more satisfactory. See Nores. In view, moreover, of 
the full discussion of how to construe an ambiguous word by the context, 
the rules of construction by means of extrinsic facts are neglected, — 
rules which seem to be, not as the author contends, merely rules for defin- 
ing the primary meaning of the words, but rules of construction for de- 
termining between the primary and the secondary meanings (p. 162). One 
other matter is too severely stated, the test of undue influence (p. 85). 
While the author admits that persuasion by wife or child may not amount 
to undue influence, he says that persuasion by one whose power is illegiti- 
mate, as, for instance, a mistress, is undue. This conclusion hardly seems 
sound. Undue influence must be coercion. Mental coercion it may be, 
but persuasion is not coercion at all. Wingrove v. Wingrove, 11 P. D. 
81. Criticism, however, may give a false impression, for there are few 
things to be criticised adversely. The many applications of the rules of 
revocation are well treated, and the author’s adherence to principle is 
commendable when he finds “ grounds to doubt” whether a will can be 
looked upon as revoked when the testator’s purpose to revoke was frus- 
trated by the misconduct of another. In general, as a handbook of the 
subject, the work succeeds. J. G. P. 


Tue Hupson’s Bay Company’s LAND TENURES AND THE OCCUPATION 
or AssinrBoiA’ BY LorD SELKIRK’s SETTLERS. With a List of 
Grantees under the Earl and the Company. By Archer Martin. 
London : William Clowes & Sons, Limited. 1598. pp. ix, 238. 

In 1634 a vast tract of American territory was granted the “ Gover- 
nor and Company of the Hudson Bay Adventurers.” The Company, in 
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1811, sold a large part of what is now Assiniboia and Manitoba to the — 


Earl of Selkirk. He undertook to colonize it, but the attempt was not a 
financial success, and in 1834 the property was returned to the Hudson 
Bay Company. Thirty-five years later all the possessions of this Com- 
pany were resold to the Crown. In the course of these changes of own- 
ership, many grants were made to settlers ; and as a whole, they were 
carelessly recorded. From this fact, and from the fact that among the 
settlers there were frequent transfers of possession by verbal sale, or by 
abandonment, great confusion of title resulted; and the unravelling of 
this tangle has caused endless trouble to the Canadian courts. 

In this book the author has endeavored, in a measure, to clear up 
these difficulties by a full compilation of original grants, and by a care- 
ful investigation of the subsequent history of the lands comprised. An 


example will bring out the importance of this work. For many years it © 


was believed, and the courts acted on the belief, that the grants by 
Lord Selkirk were all leaseholds. Mr. Martin has proved beyond ques- 
tion that the great majority were grants in fee simple. It thus appears 
that thousands of acres have been handed over to executors which of 
right should have gone to the heirs. 

There have been many difficulties in the way of accurate work. First, 
the Statute of Frauds, passed after the original grant to the Hudson’s 
Bay Company, has never been in force as touching their possessions. 
The mere verbal agreements, therefore, of the early settlers passed good 
titles. Again, of those title documents which did exist, a large part were 
destroyed by fire, more by the unlawful act of a revengeful Governor, 
and still others by the half-breeds in the Red River rebellion. In spite 
of all this the author has brought together very full tables of grants. 


He has discovered also much that is of interest and importance regard- 
ing the land tenures under the different proprietors. His task has been 
laborious, but his contribution to the land law of Canada is correspond- 
ingly valuable. G. B. H. 


THE Lire or Davip Duprey Fietp. By Henry M. Field. New York: 
Charles Scribner’s Sons. 1898. pp. 361. 

From the above title we are led to expect a careful, serious biography. 
Instead, Mr. Field has given a volume of personal recollections of his 
brother. He has made no attempt to describe and analyze David Field’s 
great work in the formation of the New York Codes, no attempt even 
to give a complete record of the happenings of his life, passing over, for 
example, the unpleasant episodes which grew out of his relations with 
Fisk. 

The value of the book lies in the statement of certain facts which lay 
peculiarly in the author’s memory. Probably no one else could tell so 
well of Field’s immense capacity for work, of his enthusiasm for the cause 
of reform in the law, of his part in the nomination of Lincoln, and of his 
devotion to the cause of a generous reconstruction of the South. 

Taken as a whole, the book is not well written. The author is diffuse, 
over-fluent, too willing to please with gossipy anecdote, too willing to 
. indulge in independent philosophical reflections or in irrelevant historical 
comment. In such a setting it is most pleasant to come upon the quota- 
tions from Field’s own speeches, particularly from his speech before the 
Peace Conference of 1861. J. Pe Coy Je 
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MALICE AS AN INGREDIENT OF A CiviL Cause or Acrion. By L. C. 
Krauthoff. 1898. pp. 56. 

This paper, read by the author at the last annual meeting of the Amer- 
ican Bar Association, is another comment upon the case of Aden v. Flood, 
[1898] App. Cas. 1. The author takes the middle ground in the discussion, 
adopting what he conceives to be the view of the House of Lords, that 
malice in actions for interference with business is immaterial, but that 
there is a certain “right to business” recognized by law which may be vio- 
lated by an act which is in itself unlawful. The writer does not seem to 
be troubled by the fact that this right must be a rather peculiar one when 
nothing can violate it except an act which violates some other right, and 
depends upon that other violation for its illegality. But perhaps the 
state of American decisions does not permit us to question the existence 
of that right. 

In dealing with the question of malice, Mr. Krauthoff agrees with the 
majority of the House of Lords, and concludes that most American cases 
agree with him. Without disputing his general conclusions at all, we 
cannot but feel that he does scant justice to the opposition, both in 
matter of reasoning and in regard to weight of authority. In Massachu- 

setts and New Jersey there is certainly a strong tendency against the 
English rule. Walker vy. Cronin, 107 Mass. 555; Van Horn v. Van 
Fforn, 52 N. J. L. 284. The addition, if any, which the writer really 
makes to the theoretical discussion of the subject is his suggestion that 
the element of conspiracy can make no difference in the law, but that 
unlawful intimidation is more likely to be present where there is con- 
spiracy ; an act whjch might have no effect if done by one person may 
well intimidate if done by a hundred persons conjointly. J. G. P. 


THE War REVENUE Law oF 1898. Annotated by Edward L. Hey- 
decker and Fulton McMahon. Albany, N. Y.: Matthew Bender. 
1898. pp. vii, 167. 

THe War REVENUE Law or 1898 EXPLAINED. By John M. Gould and 
Edward H. Savary. Boston: Little, Brown, & Company. 1898. 
Pp- X, Igo. 

These books are identical in object, and differ little in plan of execu- 
tion. Both print the Revenue Act in full and follow each section with 
notes. These notes point out what former acts are the basis of the sec- 
tions in question, then give decisions rendered on the interpretation of 
similar provisions both in the United States and England, and lastly, 
suggest what seems to be the more probable meaning of certain doubt- 
ful passages. The first-mentioned volume is considerably the fuller in 
its historical treatment of the sections, and gives more reference to Eng- 
lish decisions. The other, written two months later than the first, has the 
advantage of being able to quote many rulings by the commissioner re- 
garding this very law. It also has an appendix containing explanatory 
circulars issued by the Department of the Interior, and also forms for the 
papers which may be required under the act. A chapter of “ Practical 

Suggestions ” based on the actual workings of the law is added. 

' Although the two books of necessity have much in common, they have 

been thought out on separate lines, and in each one there is much material 

which is not to be found in the other. For instance, each cites approxi- 


i \ 
\ 
\ 
| \ 
\ 
‘ 
| 
if 
q 
| 
ry 
bd 


BOOKS RECEIVED. 225 


mately three hundred and fifty cases bearing on the interpretation of the 


law ; but of these only about one hundred and fifty appear in both 
volumes. ¢ G. B. H. 


THE PRINCIPLES OF THE Law oF SepiTION. By J. Chaudhuri. Calcutta: 
Weekly Notes Printing Works. 1898. pp. vii, 48, liv. 


This controversial pamphlet was directed against the then impending i 
change in section 1244 of the Indian Criminal Code defining the offence q 
of sedition. The thesis of the volume is that the common-law offences, | 
which may be conveniently described as seditions, require both an overt a 
act calculated to produce the unlawful use of force and a specific intent [ 
to subvert or overthrow the government. Reg. v. Burns, 16 CoxC.C. 366. 4 
The author is clearly right in his contention that the then proposed change — q 
from this requirement of an actual specific intent to a mere general intent 4 
inferred from the natural consequences of the act was a distinct departure 4 
from common law. However, the author is in error in assuming, as he j 


q 
does throughout, that to establish this thesis is a conclusive argument q 
against the proposed change. He does not seem to consider the ques- : 
tion of policy. Yet it was doubtless the special dangers in India from 
the vernacular press and from native agitators, secular and religious, that : | 
determined the enactment of a severer law of sedition. B. W. 


INTRODUCTION TO THE Stupy oF Law. By Edwin H. Woodruff. New q 
York : Baker, Voorhis, & Co. 1898. pp. 84. 

The first few weeks of legal study often prove discouraging. This 
book is designed for a temporary aid during this period. It is a collec- 
tion of such information as the author has felt “ would be of particular q 
assistance to students just entering upon the study of law.” It explains : 
in simple language those fundamental principles and truths which the : 
student meets from the first. The relation of law to morality, the dif- 4 
ference between authority and dictum, the desirability of following pre- q 
cedent, etc. — all these matters are considered. The writer outlines the 
difference between law and equity, and gives a brief historical summary 
of their development. The different kinds of law books, their uses, and q 
abbreviations, are touched upon. The relations of the different courts to 7 
each other are mentioned. The author has succeeded in putting what he | 
has to say into an attractive and concise form, and while the book is : 
hardly one for careful study, it will repay reading. G. B. H. q 
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CASES ON AMERICAN CONSTITUTIONAL GENERAL DIGEsT. Quarterly advance 
Law. Edited by Carl Evans Boyd. | sheets. Rochester, N. Y.: The Lawyer’s 4 
Chicago: Callaghan & Co. 1898. Coéperative Publishing Co. July, 1898. {. 

CopE MUNICIPAL DE LA PROVINCE DE INDIANA BAR ASSOCIATION ANNUAL "i 


Quasac. Annoté. Par J. E. Bedard. | Report. Indianapolis: Reporter Pub- , 
ontreal: C. Theoret. 1898. lishing Co. 1898. ; 
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